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ABSTRACT 

The Michigan State Teacher Tenure Act is discussed, 
based on decisions o£ the Hichigan Supreme and Appeals courts, and 
the opinions of the Attorney General* Designed to promote uniform 
interpretation of tenure legislation, topics deal vith objectives, 
advantages, and disadvantages; probationary service; tenure rights; 
dismissal of tenured teachers; a'' ternative legal protections; and 
miscellaneous provisions of the Hichigan lav* The complete text of 
the lav, definitions. State Tenure Commission rules, and court 
opinions are appended* (Author/DH) 
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Preface 



Every ceacher, school adalnlt^trator » and school board 
meaber will be confronted with the need for better under- 
standing of the tenure rights of teachers. This little 
booklet is an actempt co provide conplete and adequate in- 
formation regarding the iaplenentation of the Michigan 
Teachers* Tenure Act. 

The neea for a coaprehens ive discussion of teacher 
tenure in Michigan has been precipitated by the cases on the 
subjects vhich have come before the Tenure Commission ar.d 
the Courts: of the State in recent years. It is the writer's 
belief that more adequate inforaacion about tenure would 
have kept at least some of these cases from arising. 

Much of the substance of this paper has been taken 
froB the Michigan Teachers* Tenure Act, decisions of the 
Michigan Supreme and Appeals Courts, and opinions of the 
Attorney General of the State. It is designed t<* promote 
uniform interpretation of tenure legislation by using these 
references . 

The author has taught courses in school law at Eastern 
Michigan University. This booklet is to be used to supplement 
class instruction and serve as a resource or reference for 
practicing teachers, school administrators and school board 
members . 

A debt of gratitude is owed to those individuals who 
read the preliminary drafts and offered valuable assistance 
and advice. The writer wishes to thank Mrs. Sue William 
for editing and proof reading and Mrs. Diane Dufek and Miss 
Kris Cirard for typing the early drafts and final manuscript. 



Eastern Michigan University I .eth Crinstead 

January, 1972 
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INTRODUCTION 



Teacher tenure is essentially an erapl.)yaent security 
device under which* the teacher attains a p..rmanent status 
guaranteeing him against disnissal except for stated cause. 
It also provides certain procedural safeguards. Tenure systems 
are an attempt to ciinimize undesirable aspects of the eraplov- 
aent relationship within which teachers work. 

Although statutory tenure schemes vary in detail, their 
genei -a patterns can be described briefly. The new teacher 
is OP probation for a certain number of years, during which 
tiae he nay be denied reenploynent a*^ the end of the school 
year, though dismissal during the year nust be "for cause." 
If reemployed at the end of the probationary period, the 
teacher then holds his position without further election 
during efficiency and good behavior. he raay be dismissed 
only "for cause," and only after notice accompanied by 
written charges, opportunity to be heard, and a board of edu- 
cation finding that the charges filed against him are true. 
The teacher has the right to counsel, and the board ir 
authorized to subpoena witnesses tor either side to give 
testimony under oath. The action of the board is usually 
subject to review by an administrative body or commission. 
Of course the teacher is entitled to judicial review, as 
provided by law. 



DEVELOPMENT OF TENURE LEGISLATION 

Teachers* tenure as a solution to job security in the 
profession was discussed as early as 1884 and paralleled 
the development of civil service. In 1883 the abuses existing 
by reason of the "spoils system" resulted in the first Civil 
Service Act, designed to curb the excessive turnover of 
government employees- resulting from political changes in 
government. Tenure tor teachers was interpreted to mean the 
applic'>tion to civil service principles to the teaching 
profession. It was thought that teaching should be made 
independent of personal or political influence and freed 
from the spoils and patronage system. 

In 1884 the National Education Association created a 
committee charged to study the question of tenure. The 
committee submitted a report recommending the establishment 
of tenure principles similar in substance to those applying to 
civil service employees. In 1886 JIassachusetts enacted a 
teacher tenure law which permitted school ^'iiJtrlcts to enter 
into contracts for periods longer than one year. 

The National Education Association adopted a resolution 
in 1915 unequivocally favoring tenure legislation and re- 

I 
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affiraed its position almost every year thereafter. In 1920 
the Association issued its first report devoted exclusively 
to tenure, and in 1923 ibc Committee of One Hundred on 
Problems of Tenure was established. The first report of this 
committee, issued in 1924, brought to light the instability of 
the teaching profession. It reported that statewide turnover 
of teachers in 1923 ranged from four percent in Florida to 
47 per cent in Wyoaing, and that in many areas turnover was 
greater . ^ 

The Michigan Supreme Court in Wilson v. Flint Board of 
Education, 361 Michigan 591 (1960), noted that the intention 
of the Michigan Tenure Act was to reduce turnover. Moreover, 
it was meant to prescribe rules of administrative action for 
school boards concerning discharge of teachers which would 
insure a greater degree of security to teachers. The courts 
quoted the following from the Michigan Law Review, which 
itemizes some of the c\;ils practiced by school boards prior 
to the advent of tenure legislation: 

The large turnover in the profession was due in 
part to certain practices which were widespread 
throughout the country; among them may be noted 
discharge (1) because of political reasons, (2) 
because of nonresidence in the community, (3) in 
crder to make places for friends and relatives 
of board members or influential citizens, (4) in 
order to break down res is tance to reactionary 
school policies,^ and (5) in order to effect econo- 
mies either by diminishing the number of teachers 
and increasing the amount of work assigned to 
those retained, or by creating vacancies to be 
filled by lower salaried, inexperienced employees. 
Of these practices the first was exceedingly in- 
fluential in ine growth of the tenure movement, 
some of the more notorious cases of political 
dismissal challenging the attention of the public 
to the injury to profess iona 1 morale and efficien- 
cy resulting from the misuse of the control vested 
in the administrative agencies. The remedy for 
such abuses was sought in legislation designed to 
strip Che school boards of their autocratic power 
and to prescribe for them rules of administrative 
action which would ensure a greater degree of 
security to their employees .2 



1 

"The Problem of Teacher Tenure," Na t ional Education 
Association Research Bulletin 145 (1924) 

^Bertram H. Lebeis, "Teacher Tenure Legislation," 37 
Michigan Lav Review 430-440 (1939)« 
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The authority of school boards, in the absence of tenure 
legislation, to dismiss teachers almost at will was supported 
by the courts. The following case is illustrative. xn 1916 
sixty-eight Chicago teachers with ratings of "satisfactory" 
and with recommendations of the superintendent for reemploy- 
ment, were dismissed without notice or hearing, and no charges 
were filed against them. In affirming the school board's 
action, the Illinois Supreme Court said: 

No person has a right to demand that he or she 
s.hall be employed as a teacher. The board has 
the absolute right to employ or to re-employ 
any applicant for any reason whatever or for 
no reason at all...I,t is no infringement on 
the constitutional rights of anyone for the 
board to decline to employ him as a teacher in 
the schools, and it is immaterial whether the 
reason for the refusal to employ him is because 
the applicant is married or unmarried, is of 
fair complexion or dark, is or is not a member 
of the trades union, or whether no reason is 
given for such refusal. The board is not bound 
to give any reason for its action. 3 

Of course, injury to professional morale and efficiency 
resulted from misuse of the power such court decisions vested 
in local boards of education. It was obvious that tenure or 
permanent status could be acquired only through legislative 
s tatutes . 

In 1939 tenure legislation of one sort or another was 
in force in 19 states and the District of Columbia. By 1959 
more than three-fourths of the states had some kind of tenure 
legislation. Since October of 1970, a teacher tenure or 
fair dismissal law has been in effect state-wide in 37 states 
and Washington D.C. These laws are mandatory and apply to all 
school districts in the state without exception, although 
the provisions may vary according to size or class of school 
district. Seven states have tenure laws that apply to certain 
designated cities, counties, or school districts. Only five 
have no tenure laws whatsoever..^ 

Tenure legislation was adopted in Michigan in 1937, 
but was applicable to each local school district only upon 
approval by the electors. The Michigan Legislature made the 
Teachers* Tenure Act applicable to all districts effective 
August 28, 1964. 



3 

People ex rel. v. City Chicago, 278 111. 318, 116 N.E. 
158 (1917). 

^National Education Association Research Bulletin, Vol. 
49, :<o. 1, March, 1971. pp. 17-18. 
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Tenure legislation changed the "common law right" of 
boards of education to dismiss teachers at pleasure, and sub- 
stituted a permanent basis for contracting. Tenure statutes 
have consistently been upheld by the courts. 



OBJECTIVES, ADVANTAGES AND DISADVANTAGES OF TENURE 

The purposes of tenure legislation have been well stated 
by the Minnesota Supreme Court. Minnesota adopted tenure 
for its teachers in 1937. In 1939 one school district 
discharged its assistant superintendent and all teachers* 
effective at the close of the school year» on the grounds 
that it could not determine what their salaries would be 
because of a possible decrease in state aid. Commenting on 
the case, the Court said: 

The purpose of that (teacher tenure) act was 
to do away with the then existing chaotic con- 
ditions in respect to termination of teachers* 
contracts. Until then, in many cases teachers 
would be left in a state of uncertainty as to 
whether they would be re-elected for the en- 
suing year. In many instances this state of 
uncertainty ran over a period of months. The 
lator in the year that a school board acted , 
the greater the teachers* disad vantage in 
finding vacancips else wh ere. ^ 

The Michigan Supreme Court, in an opinion, cited the 
Michigan Teachers' Tenure Act as promoting the good order and 
welfare of the state and its school systems, by preventing 
removal of capable and experienced teachers at the perscnal 
whim of changing office holders. ^ 

Tenure may be viewed as a desirable safeguard, since the 
tenured teacher Is free from worry over renewal of his con- 
tract and can concentrate on teaching. Scholarship cannot 
flourish in an atmosphere of suspicion and mistrust. Tills 
added security for the teacher can help create an atmosphere 
conducive to academic freedom, since he can exercise leader- 
ship outside the classroom despite the unpopularity of his 



6 

Downing v.^ Independent School District No. 9, 207 Minn. 
292, (1940). 

^Rehberg v. Board of Education of Melvindale» Ecorse 
Township School District No. 11, 330 Mich 541, (1951) 
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individual views. He Dust be puraLtted Co cxorciiie this 
respons Ibii ley In an acnosphcre o£ open Inquiry, tree frora tne 
inhibicing cfCcccs of alsuse of the power to hire and fire. 
Tenure legislation sets up orderly and detlnlte procedures by 
which undesirable people aay be reaoved fron the teaching pro- 
fession, it allows for the maintenance of an adequate and 
coapetent teaching .^taff, free froD arbitrary p^^litlcal and 
personal Interference. 

On the other hand , secure eiaploynent may attract the dui I « 
less adventurous teacher, who desires a steady Job rather than 
an opportunity for intellectual exp e r Inen t a t ion , Inquiry and 
change. Some teachers, knowing that they can maintain a nlnimal 
output and still retain their Jobs, may grov stale. Due to the 
short probationary period, both the teacher and the school 
district may suffer by a forced decision to grant or deny 
tenure before the .eacher*s capabilities have been demonstrated. 
The potential for psychological stress and teacher organization 
pressure or other pressures may deter sonc school administrators 
frois initiating dismissal procedures. Finally, the time Involved, 
pljs the publicity and expense accompanying n fuli tenure dls-> 
missal, hearing, may lead the school board to retain Inferior 
teachers . 



TKOBATIONARV SEKVICE 

Almost all states having tenure laws require a probationary 
period before a teacher can acquire tenure status*. 



Cert if icat Ion Regu Ireacnts for Probationary Teacliers 

The eligibility of teachers to accrue probationary credit 
toward fulfilling the Act's requirements or toward achieving 
tenure, depends upon the type of teaching certificate they 
possess. Section I, Article I defines the torn "teacher" as 
used In the Act to: 

• ..Include all cer t If Icat ed persons employed for 
a full school year by any board of education or 
controlling board of any public educational 
institution, (enpha^ls added)^ 

Section II, Article I of the Act directs the State Board 
of Education to define the tern "ce r 1 1 f lea t ed . The State 
Board decided to use one definition of the word "certificated" 
as It applies to the acquisition of probationary service credit, 
and another for the teacher's eligibility to acquire tenure*. 



8 

Michigan Teachers* Tenure Act, Article I, Section 38.71.. 
^Michigan Teachers* Tenure Act, Article I, Section 38.72* 
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AdmlnUtratlvo Rule 39U.66X entitled "Cert If lc.it ion of teachers 
.nder tcjchers* tenure act/* Part a** applies to that portion 
of the Tenure Act setting forth the requiret^ents of the 
"Probationary Period.'* Part a, provides that: 

...•certificated* as it refers to teachers shall 
Include any teacher holding a Mlchl^.in certificate 
which Is valid for the position to which he is 
.iss it;nc J . . . 

Thus, It appears that .1 teacher holdl.ig a valid Michigan 
te.ichera* Certificate of any type^^ aay accrue credit toward 
fult'lUliig t!ie probationary period, providing he works full- 
tlae. Service as .1 substitute or part-time teacher will not 
qualify hlra for tenure. However, "pernaiient substitutes" and 
part-tine teachers working full-time, such as kindergarten 
teachers working one-half day^cjay count such service as 
regular ^ull-tlac probat tlMiary^'serv Ice for tenure purposes* 
The certification requirements for achieving tenur. ar^ <le- 
i»crlbod in p.irt b of the State Board rule. In general, they 
iorapel the teacher to hold a provisional certificate or better, 
with certain tfXcept Ions . A* 



Thy Pro b. It ion.ir v P_er_lod 

Michigan statutes require that a beginning teacher com- 
plete a satisfactory probationary period of two years before 
attaining tenure stat^;^.*^ During this period he Is on an 
an;inal contractual bat«l$ and is subject to non-rencwal of his 
contract at the discretion of the board. The probationary 
period is "a period of proof" or "trinl period". Tlie teaclier 
attains tenure when he has Served on a regular full-tine basis 
for two years, aad then Is appointed by the board to continue 
teaching in Its ^ehools.. 



**^Michlgan 3tate Board of Education Aunlnistrat IvC Rule 
390.661 a. 



Ibid . The rule exc ludes non-dogree persons holding 
special certificates as teachers or teacher aides in training 
In experiaental programs, from achieving credit for probationary 
serv Ice 

12 

.Michigan State Board of Education Ada Inls t rat Ivo Rule 
390.661 b. 



Michigan Teachers* Tenure Act, Article II, Section 38.81. 
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Teaching service in other states^ or in non-public 
schools will not fulfill any portion of Che probationary 
period requirement. Any teacher who previously taught in a 
Michigan school dis;.rict and failed to achieve tenure, must 
serve a two'^year probationary period when going to another 
district. Probationary service "credit" is not transferable 
from one district to another. 

While the Michigan Teachers* Tenure Act provides for 
tenure status following two years of satisfactory service, 
it does not state that the two years of employment must be 
consecutive years. Neither the Michigan courts nor the At- 
torney General has commented on this question, but it is 
reasonable to assume that the years making up the probationary 
period must be served consecutively, as u^ll as immediately 
preceding t'le date on which tenure is claimed. Consequently, 
it is doubtful that a teacher could resign his position after 
one year of service, teach in another district, then return 
to the district where he first taught and claim that his 
first year of employment fulfilled part of his probationary 
period. Probationary service which is interrupted by military 
service, a leave of absence, or a sabbatical leave could 
probably be counted. 

Quite often after a teacher completes a satisfactory 
two-year probationary period and is eligible to achieve tenure 
status, he resigns and accepts a position in another school 
district. The question is unresolved as to whether the teacher 
should be required to complete a two-year probationary period 
in the new district, or is eligible for immediate tenure status. 
It is clear that if a teacher's two-year probationary period 
has been unsatisfactory and his contract has not been renewed, 
he cannot transfer to another district and be eligible for tenure. 

A teacher acquires tenure in a school district rather 
than in a particular school building, grade level, department, 
or program. It is not necessary to serve the two probational 
years in the same school building or under the same building 
administrator. 

For probationary teachers employed to start teaching at 
the beginning of the school year on a one-year contract, the 
question of defining the first probationary year is generally 
quite simple; it is the same as the "school year". But some 
teachers are employed to commence work at a time other than the 
opening day of school. For example, many schools employ a few 
new teachers to start teaching at the end of the first semester, 
or about February 1. For these teachers computation of the 
first and second year of probation is more difficult. 



^^Tenure status achieved in other states is not transferable 



to Michigan. 
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If a new ceacher is enployed Co begin ceaching on February 
1, 1972, his first year of probationary service ends January 
31, 1973. His second year of probation starts February 1, 1973 
and ends January 31, 1974. One Opinion of the Attorney General 
supports this interpretation: 

It is our opinion that the completion of an 
equ ivalen t of two coaplete school years of service, 
not necessarily calendar years, is prerequisite to 
tenure undex the Michigan Teacher Tenure Act. 

and further: 

While the Tenure Act, Article II, does not make 
express provision for credit of fractions of school 
years toward the comple t ion of the tvo year proba- 
tionary period o£ a beginning teacher, neither does 
the act expressly require the completion of the two 
complete, consecutive and regular school years.: 
The probationary period implies that a beginning 
teacher Is 'on trial' during tho f irs t two years 
of employment in respect to his being granted ten- 
ure. This is the prescribed length of time given 
to the board vithln which to determine the teacher's 
fitness and capabilities and to decide whether he 
merits continuous tenure in the district.. We 
think that the period should not be extended through 
interpretation beyond the statutory requirement. 

In view of this situation, it is our opinion that 
the teacher in question who was employed on December 
1, 1947, would have completed the two probationary 
school years of service on December 1, 1949. 

School administrators and teachers should exercise care in 
computing probationary years. The sixty-day notice require- 
ments for non-renewal of contract, discussed later in this 
section, must be considered in relation to the end of the 
teacher's probationary year(s) rather than the end of the school 
year, if the teacher began work in nid-year. For example, 
a »Michigan teacher started teaching January 29, 1968 and was 
notified in a letter dated March 26, 1970 that her services 
would be discontinued at the end of the 1969-70 school year. 
The Teacher Tenure Commission held that the notice was pot 
timely and ordered the teacher reinstated with tenure.^ 



^^Opinion of the Michignn Attorney General, 5lo. 1126, March 
17, 1950. 

^^Cavalior v. Warren Woods Board of Education, Michigan 
Teacher Tenure Commission, Docket No. 70-18. 
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The Th lr<l Year of Probation 

Michigan statutes provide that a third year of probation 
oay be granted to a probationary teacher. This is contingent 
upon written notice to the Ter;ure Coa=:iss ion^^ of a properly 
authenticated copy oi the board resolution impo.sing a third 
year of probation. This provision was established for the 
teacher who has not fully satit;fied the board, but may have 
shown promise. The third year of probation extends the "trial 
period" froa two to three years, and is considered to be for 
the t;enefit of the teacher. 

Educators have raised the question as to whether a board 
of education nay ever "require" a teacher to serve a third 
year of probation, since the language in the statute uses the 
word "grant", which inplies that the third year of probation 
cust be requested by the teacher. It is doubtful that the 
Legislature intended chat teachers could be placed on a third 
year of probation only if they subnitted a request to the 
schoi>l board. 



the :iichigan Suprcnc Court has indicated that a board can 
"require" a teacher to serve a third year of service in the 
district on a probationary status, if he decides to continue 
his eaployaent in the district. 1-9 Under this interpretation, 
a board of education would state to the teacher, in effect, 
"You have served two years of probationary service in the 
district. We are not fully satisfied with your work, but be- 
lieve you show proaise of becoming a good teacher. Therefore, 
we are requiring you to serve a third year of probationary 
service rather than granting you tenure." This interpretation 
Kore adequately expresses the neaning of the statute. 

A board of education, by policy, cannot require all 
probationary teachers to serve a third year of probation. This 
matter was settled by the Michigan Suprenc Court. In April, 
1954, the board of education of Flint adopted a policy "re- 
quiring" three years of probation for all new teachers in the 
Flint school system. A teacher employed by the board as a 
probationary teacher was given a probationary contract for 
the school year 1956-57. No written statement as to the 
character of her work was furnished her at the conclusion of 
the school year. The sane procedure was followed for the 
second year; again she was given no written notification what- 
ever as to the quality of her work, whether satisfactory or 
otherwise. 



^'Michigan Teachers* Tenure Act, Article VII, Section 38.82, 
18 

Vilson V. Flint Board of Education, 361 Mich 691, (1960). 
19,. . , 
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Early in X938, she and all other second-year probationary 
teachers remaining under contract were placed upon a third- 
year probationary status by order of the board, and the State 
T<%nure Commission was so notified. About one year later, on 
March 12, 1959« the superintendent informed the teacher that 
he "could not conscientiously recommend (her) for a tenure 
contract," and on March 24 she was notified of her discharge, 
effective June 12, 1939, at the end of the third year of the 
probationary period prescribed by the board. 

A hearing before the board was held and the teacher was 
later notified of the board's adverse decision.^ She appealed 
to the State Tenure Commission . The decision of the Tenure 
Commission was appealed. The Michigan Supreme Court, in 
reviewing the case, said: 

Wtf* have made reference heretofore to the 
"poxicy" of the board to "require" 3 years of 
probation for a beginning teacher. But the 
State, also, has a policy as to beginning 
teacher s expr essed intheteachers' tenure 
act. That policy is that the probationary 
period shall be not 3 years, but 2. "No 
teacher," says the statute, "shall be required 
to serve more than 1 probationary period," 
s .ch period having been heretofore defined 
as 2 years* duration. It is true that a 
board may "grant" a third year of probation 
to n teacher, but the language of the grant 
(as opposed to that of a requirement) makes 
clear that the third year is for the benefit 
of the teacher, who may not have satisfied the 
board fully but who may have shown promise none- 
theless. Nowhere in such language is there any 
foundation for saying that a board may require, 
in all cases, 3 years of probation. . .^^ 

It appears well settled that a board of education cannot 
adopt a policy requiring all probationary teacher in the district 
to serve a third year of probation. Boards of education may 
grant individual teachers a third year of probation. Further* 
more, unless a probationary teacher is given a written statement 
at least sixty days before the close of the second year as to 
whet her his work i^ satisfactory, he may not be dismissed at 
the end of his third year in the district, even though the board 
intended the third year to be probationary and had so informed 
Che Tenure Commiss ion. The board of education must notify the 



20lbi(i. 
^^Ibid. 
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Tenure Commission by submitting a written, properly authentic 
cated copy of its official action in imposing a third year of 
probation. In cue absence of such notice, the teacher will 
attain tenure upon coapletion of the two-year probationary 
period. 22 



Evaluation of Probat ionary Teachers 

The Michigan Teachers* Tenure Act requires that, "At 
least sixty days before the close of the school year the con- 
trolling board shall provide the probationary teacher with a 
definite written statement as to whether or not his work has 
been satisfactory. ^ Ic is important to note that it is the 
board of education which must provide the "definite written 
statement" regarding the teacher's work. An administrator's 
evaluation, given without the board's knowledge and approval, 
would not nicet the requirement of the statute even if the 
evaluation reflected favorably upon the teacher. Neither would 
a verbal communication fulfill the requirement of the statute; 
even if the teacher had attended the board meeting where the 
decision was oade to notify him the provisions of the law would 
not be fulfilled. But the written statement need not contain 
either the specific words, "satisfactory" or "unsa t is f ac tory . "2^ 

The decision to provide a probationary teacher with a 
written statement explicitely evaluating his teaching must be 
saade through a resolution written into the board rainutes. The 
decision must be z:ade at a legal meeting and approved by a 
majority of the full board membership. 

The provision that the written statement be provided the 
teacher "At least sixty days prior to the close of the school 
year,,." will be strictly interpreted by the courts. One 
delivered fifty-nine days before the close of the school year 
would not be adequate. 

The a p proved s ta tement of the board as to whether the 
teacher's work has been satisfactory or unsatisfactory should be 
mailed to the teacher's home address by certified or registered 



'^''Opinion of ihe Michigan Attorney General, No. 2992, 
August 12, 1957. 

23Michigan Teacher's Tenure Act, Article VII, Sect. 38.83. 
The tern "school year" is defined in Michigan Teachers* Tenure 
Act, Article I, Section 5. 

^^Other words or phrases having like meanings may be 
subs t i tu ted . 



ERIC 



12 



mail (return receipt, addressee only) or a telegram (report 
delivery). The school district has the burden to prove that 
it has actually given the statement to the teacher within the 
legally required time limit. 



££ feet of Board * s Fa ilur e to No t if y a^ Probationary Teacher of 
an Evaluation of his Work Within the Time Limit 

If a board of education fails to provide a probationary 
teacher with a written statement as to whether his work is 
satisfactory, its failure to do so "...shall be considered as 
conclusive evidence that the teacher's work is satisfactory..."^^ 
Failure of the board to so notify the teacher at the end of 
his first year's service constitutes an automatic granting of a 
second year of probationary service. 26 jf che board of education 
fails to notify the teacher that his work is unsatisfactory 
at the close of the second year of probationary service, tenure 
will be automatically granted. When a board of education 
failed to follow the statutes, the Michigan Supreme Court said: 

We have noted that the teacher was given no 
written statement before the close of the first 
or second schoo 1 years as to whether or not her 
work was satisfactory. In this situation the 
statute is clear; such failure, it provides, 
"shall be considered as conclusive evidence" 
that the work is satisfactory. The result of 
the above is that the teacher has satisfactorily 
completed the probationary period. Is entitled to 
the status of tenure, and may not be dismissed 
save for reasonable and Just cause. .^"^^ 

We may state as a general rule, that if a properly certified 
probationary teacher in his first year of service is not provided 
with a definite written statement of evaluation from the board of 
cduca t i on regarding his work, he is entitled to a probationary con- 
tract for the ensuing school year. if the probationary teacher 
in his second year of service does not receive f rom the board of 
educa t i on , a statement evaluating his teaching, he will auto- 
isatically be cJA<;sified as a tenured teacher. He cannot be 
deprived of tenure status because of inaction by the board of 
education, or even because of the nonexistence of a written 



25Michlgan Teachers' Tenure Act, Article VII, Section 38.83. 

26wilson V. Flint Board of Education, 361 Mich 691 (1960). 

^^Munro v. Elk Rapids Schools, 385 Mich 618 (1971) in which 
the Michigan Supreme Court reversed an earlier decision in Munro 
V. Elk Rapids Schools, 383 Mich 661 (1970). 

28wilson V. Flint Board of Education, 36i Mich 691 (1960) 
reaffirmed in Munro v. Elk Rapids Schools 385 Mich 618 (1971). 
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tenure contract. 29 Furthernore, a board cannot refuse to re- 
employ a teacher, even if it sends him a nonrenewal of contract 
notice 60 days prior to the close of the school year, unless it 
has provided him with a statement that his work is unsatis- 
factory ♦ 30 

If a board of education decided not to reemploy a third- 
year probationary teacher for the ensuing school year, it must 
provide him with a definite written statement sixty days before 
the close of the school year that his work has been unsatis- 
factory . 

In usual practice, boards of education will notify by 
certified mail or telegram only those teachers whose work has 
been deemed unsatisfactory. Since teachers would be reemployed 
automatically if the board failed to notify them of an evaluation 
of their work, verbal notif ieation, regular mail, «: a letter 
placed in the teachers' school mailbux would suffice for notifying 
those evaluated as satisfactory. 



N'on-reemployment of a Probationary Teacher 

The Michigan Teachers* Tenure Act requires that "...any 
probationary teacher or teacher not on continuing contract shall 
be employed for the ensuing year unless notified in writing at 
least sixty days before the close of the school year that his 
services will be discontinued ."31 Tiie sixty-day limitation is 
for the benefit of the teacher and the board; it provides 
additional time for the teacher to obtain new employment and 
for the board to secure a replacement . 32 j^^q decision not to 
reemploy a probationary teacher must be made at a legally 
called public meeting of the board. The board must also provide 
the definite written statement of nonrenewal although administrative 
personnel may execute the action. 



290pinion of the Michigan Attorney General, No. 3297, October 
15, 1958. Michigan School Code, Section 340.560 requires that 
contracts with teachers shall be in writing. But if a teacher is 
entitled by the Teachers* Tenure Act to tenure status, the board 
could not deprive him of a position by refusing to issue an 
individual teacher's contract. 

^^Munro v. Elk Rapids Schools 385 Mich 618 (1971). 
Fucinari v. Deaborn Board of Education, 32 Mich App 308 (1971). 

3lMichigan Teachers' Tenure Act, Article II, Section 38.83. 
An oral notice from tiie teacher*s principal would not satisfy the 
provision of this statute. Weckerly v. Mona Shores Board of 
Education 28 Mich App 243 (1970). 

32weckerly v. Mona Shores Board of Education 28 Mich App 243 
(1970) . 
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When a Michigan school board at an "executive session" 
directed its personnel director* to send the sixty-day notice 
letter "if" the school administrators still viewed the plaintiff's 
performance as unsatisfactory, the action of the board was held 
not to be in sufficient compliance with the statute. Final 
action, it was ruled, can be taken by a school board only in a 
public meeting, not in an executive session. In the same case 
the court ruled that a school board, at a public meeting, could 
not legally ratify the personnel director's notice of termin- 
ation when the board meeting was held less than sixty days 
prior to the close of the school year."^"^ 

The Teacher Tenure Act is silent as to the manner of sending 
the written notice of nonrenewal from the board to the teacher. 
Commenting on this point the court stated: 

The written notice could have been hand delivered, 
mailed by regular mail or mailed as certified or 
registered mail; any one of these methods would 
have been acceptable under the statutory language. 
Certified or registered mail would give the board 
concise and ready proof of delivery of the written 
not ice. 34 

The technique of counting the sixty required days may be 
ascertained from one of the court's decisions. In this part- 
icular case, the last day of the school year was June 7 and 
the court stated that "...the sixtieth day before the close of 
that school year was April 9, 1968." The court concluded that a 
certified letter maij.ed on April 8 , 1968 satisfied the sixty- 
day requirement, even though the teacher did not have the written 
notice in hand until fifty-six days before the end of the school 
year 

The majority vote of the full membership of the board is 
required for non-reemploymen t . Notice should be sent to the 
teacher's home address, and a return receipt obtained indicating 



33k 

ucinari v. Dearborn Board of Education, 32 Mich App 108 

(L971). 

^^Weckerly v. Mona Shores Board of Education 28 Mich App 243 
(1970). 

35 ibid . 

-^^Michigan School Code, Section 340.561. Unless the statutes 
specify otherwise, all board decisions are made by majority vote 
of the full membership of the board. If full membership of a 
board is seven, a majority vote would be four. If only five 
members are in attendance, four favorable votes of the five would 
be required to adopt a resolution. 
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Chat the teacher has received the notice within the required time 
period--at least sixty days before the close of the school year. 

School ofticials should be certain that the notice informing 
the probationary teacher that his contract will not be renewed 
is mailed to the appropriate address. When a school board 
mailed a non-renewal notice to a second-year probationary teacher's 
previous year's address and he did not receive it, and the school 
officials knew the teacher was no longer living at the location 
to which they sent the letter, it was held that the teacher never 
received the letter. The teacher was ordered reinstated in his 
position with tenure.^' 

A probationary teacher who has been properly notified that 
his work is unsatisfactory, and that he will not be reemployed 
for the ensuing year, is not entitled to a hearing before the 
board of education^S unless provided for in the teachers' 
master agreement. .Michigan statutes do not permit the right of 
appeal to the Tenure Commission from the action of school 
suthorities in notifying a probationary teacher that he is not 
to be reemployed . 39 However, if there is a question as to 
whether the teacher has probationary or tenure status, the 
teacher may appeal to the Tenure Commission » If the Commission 
determines that the teacher is a probationary teacher. It would 
have no jurisdiction on additional questions. 



Effect of Board *s Failure to Not if y a Proba tionary Teacher 
ot Nonrenewal of His Contract Within the Time Limit 

A teacher in his first year of employment wlio has not been 
properly notified sixty days before the end of the school year 



^^KarabetBoB School District of City of East Detroit, 
17 Mich App 10 (1969). 

38orr v. Trinter et al.. No. 20721, U.S. Court of Appeals, 
Sixth Circuit, June 16, 1971. A number of cases have been heard 
in the Federal Courts on the question of whether a non-tenured 
teacher's constitutional rights have been violated when, without 
being given any reason, hearing or other procedural due process 
rights, he is not reemployed. Decisions eminating from the 
District and Appeals Courts are split. The Supreme Court has 
nor decided the question, but recently granted certiorari in a 
case in this field: Sinderman v. Perry, A30 F.2d 939; certiorari 
granted 403 U.S. 917. 

^^Michigan Teachers* Tenure Act, Article II, Section 38.84; 
Fucinari v. Dearborn Board of Education, 32 Mich App 108 (1971). 
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that his services will be discontinued, is entitled to employ- 
ment for another year. If the teacher is in his second year of 
employment, he is entitled to tenure at che completion of the 
second year, provided the board of education does not grant a 
third year of probation upon notification to the Tenure 
Commission. ^0 



Non«-reemployed Probationary Teacher and Evaluation S ta tement 

The board of education, if it decides to not reemploy 
a probationary teacher, must at some time sixty days before 
the close of the school year furnish the teacher with a written 
statement that his teaching has been unsatisfactory .^^ The 
written evaluation of the teacher's work may or may not ac- 
company the nonrenewal notice, at the discretion of the board 
of education. The law does not specifically state that the 
evaluation notice be included in the nonrenewal notice. 
The better practice, however, would be to include the state- 
ment of unsatisfactory work and the nonrenewal notice in the 
same letter* 

It was not the Legislature's intent to permit the arbitrary 
dismissal of probationary teachers by a controlling board. It 
must be concluded that the six':y-day notice of non-reemployment 
cannot be used without cause, but must have some connection 
with whether or not the teacher's services were satisfactory. 
If the controlling board could dismiss a probationary teacher 
arbitrarily without any consideration as to satisfactory or 
unsatisfactory work, then by giving nixty days* notice it 
could prevent any teacher, even one evaluated satisfactory, from 
acquiring tenure.^3 

In the notice to the probationary teacher that his work is 
unsatisfactory, the board of education is not required to spell 
out its reasons, list the specific causes for nonrenewal, or 
particularize the basis for its unsatisfactory evaluation. It 
is neither arbitrary nor capricious to refuse to reemploy a pro- 
bationary teacher without giving specific reasons for that 
decision, except that his work is unsatisfactory.. The very 
reason for the probationary period is to give the board a chance 
to evaluate the teacher without making a commitment to rehire 
him. Had the Legislature intended that a board of education 



^Oopinion of Michigan Attorney General, No. 3297, October 15 

1958. 

^^Michigan Teachers* Tenure Act Article III, Section 38.83. 
^2 Ibid, 

^%unro V. Elk Rapids Schools 385 Mich 618 (197J). 
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should be required to set forth the details of why the work was 
unsatisfactory, it could have, and would have, done do. The 
board need only state in clear and certain language that the 
work was unsatisfactory. A decision not to grant tenure is 
iraplicd in the nonrenewal notice. While the foregoing may 
fulfill the requirements of the Tenure Act, it is the writer's 
opinion that the teacher's supervisor should hold a private 
conference with the teacher and state the reasons for termination 
of the teacher's services. In fact, the teacher ought to be 
provided with a written explanation, in some detail, of the 
reasons for nonretention a*: a matter of professional courtesy. 
Additionally, in view of the uncertainty of future court 
decisions in this area, school boards should state their 
reasons for nonrenewal. Good administrative practice requires 
that the judgment of nonrenewal be based on fact and reasoned 
analysis . 



Dismissal of a Probationary Teacher During the School Year 

The services of a teacher during the probationary period 
arc usually on the basis of an annual contract, and dismissal 
during the school year may be for "reasonable and Just cause" 
only. The teacher is entitled to procedural due process of law.^^ 
The basic procedures recommended for dismissing probationary 
teachers in mid-year are generally those required for dismissal of 
tenured teachers. 



A probationary teacher has no statutory right to appeal 

a Qid-*year dismissal to the Tenure Commission;^^ but he may 

appeal to the circuit court as provided by the state consti- 
tution and the statutes: 



All final decisions, findings, rulings and orders 
of any administrative officer or agency existing 
under the constitution or by law, which are 
Judicial or quasi-Judicial and affect private 
rights or licenses, shall be subject to direct 
review by the courts as provided by law. This 
review shall Include, as a minimum, the deter- 
mination whether such final decisions, findings, 
rulings, and orders are authorized by law; and, in 
cases in which a hearing Is required, whether the 
same are supported by competent, material and sub- 
^'.tantial evidence on the whole record.*^ 



and : 



^^Lucia V. Duggan, 303 F. Supp. 112 (1969)* 

*5Michigan Teachers' Tenure Act, Article II, Section 38.84. 
^^Constitution 1963, Article 6, Section 28. 
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An appeal shall lie from any order* decision 
or opinion of any state board* commission or 
ag«ncy, authorized under the laws of this 
state to promulgate rules and regulations from 
which an appeal or other Judicial review has 
not heretofore been provided by law, to the 
circuit court of the county of which the 
appellant is a resident...*^' 

The court has the authority to review the transcript of 
the hearing held before the board of education, to assure 
that the teacher was granted a fair hearing. Vhen appe«')l 
from the board decision is made to the court, the court does 
not review the evidence, weigh it, and enter judgment. The 
court will not take additional testimony nor submit the 
question to a jury. The court's major purpose will be to 
determine whether the board of education "...acted corruptly, 
in bad faith, or in a clear abu$e of its powers. .. "^^ 
If the board of education acts within its scope of authority, 
and its action i& neither unreasonable or arbitrary, there 
*is no busts for judicial interference.^ 

Termination of services before the end of the contract 
period is not a breach of contract, if the dismissal was 
Justified. But if the teacher's dismissal cannot be sustained 
in the court, the school board has illegally revoked the 
contract, and is subject to an action to collect damages. 

The case of Caddell v. Ecorse Board of Education provides 
an excellent legal example for dismissal of a teacher during 
the term of his contract. The probationary teacher, Caddell, 
was suspended for violating school rules and regulations. At 
a hearing about six weeks later he was dismissed, and his con- 
tract was terminated for being absent from duty without re-* 
porting his absences, for being tardy, and for falsifying sign- 
in times. The circuit court and the court of appeals found 
adequate grounds had been given for the dismissal, and the 
board had acted within the scope of its authority. 



^^C.L.S. 1961, Section 600.631. 

^^Finch V. School District, 225 Mich 67A (1924). 

^^Caddell v. Bcorse Board of Education, 17 Mich App 632, 
N.W. 2d (1969). 
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Realgnation of a Probationary Teacher at the End of Second Year 

Sometimes a second year probationary teacher resigns his 
position in a school district sixty days or more prior to the 
end of the school year* effective at the close of the school 
year. He does so either upon his own initiative or At the 
request of che school district. If the board of education ha^ 
not given tinely notice to the resigning teacher, that his 
work is unsatisfactory and that his cot tract will not be re- 
newed, a question arises regarding the tenure status of the 
teacher when employed by another district. It appears possible 
that such a teacher could be regarded as a tenured teacher, 
and if employed in another district he must be granted tenure 
or be required to serve only one year on a probationary basis. 
However, this question has not been resolved by the Attorney 
Genetal or the courts.. 



Once a teacher has gained tenure status, his dismissal 
must follow procedures prescribed by statute. These procedures 
are discussed in the following section of this study. 



Cert If ication Requirements for Tenured Teachers 

In Section i of the Tenure Act the Legislature defined 
the word teacher to "...include all certificated persons em* 
ployed by any board of education. and in Section 2 
directed the State Board of Education to define the teim 
"certificated."^^ The State Board of Education has provided 
one definition for probationary teacher certification and 
another for tenured teacher. According to the definition 
of certification, tenured faculty must hold an elementary or 
secondary provisional, or permanent, certificate; or they 
must hold a bachelor's degvee with a life certificate. A 
teacher holding a special certificate nay qualify, providing 
he annually completes six semester hours of additional credit 
toward the provisional certificate. Additional ainor require- 
nents are provided* 



Michigan Teachers* Tenure Act, Article 1« Section 38.71. 
Michigan Teachers* Tenure Act, Article 1, Section 38.72. 



TENURE RIGHTS 



State Department of Education, Rules and Regulations 



R 390.661. 
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Dl<nl<<«l of * Tenure d Teacher 

The Michigan Teachers* Tenure Act provides th4t a cenured 
teacher aay be disai:ised only "for reason.ible and Ju«t cause/* 
When statutes* such as those in MichlRan* are silent with re- 
spect to what constitutes **reasonablc and Just cause*** the po\;er 
to deteraine such questions tests with the school board* subject 
to review by the Tenure Cosaisslon if the teacher is on tcnMre* 
The courts hold the following causes to be sufficient - * *'*s 
for dismissal: insubordination or violation of the ru^^K i 
regulations of the school board; lack of cooperation; incoape* 
tence; negligence in discharge of* or inattention to, dutv; 
iamorality; chronic absenteeism; and refusal to comply with a 
master agreement requirement that non*union teachers pay an 
agency shop fee. 

Procedures for discharge of a tenured teacher are provided 
in Article IV of the Michigan Teachers* Tenure Act» There may 
be no material deviation from these procedures* 

A tenured teacher may be dismissed only after written 
charges have been filed and furnished the teacher. The charges 
against the teacher must be in writing* signed by the person 
making the charges (usually the teacher's principal, supervisor* 
or superintendent)* and must be filed with the controlling 
board* The board of education has the sole authority to decide 
whether to proceed upon the charges. If the board decides to 
proceed* the teacher oust be furnished a written statement of 
the charges.. The written charges should be as specific as 
possible for it is difficult to defend oneself against general 
charges. If the charges are too indefiAxte the teaeher has a 
right to demand additional information in order to prepare his 
defense. 

If &ne charges concern the character of the teacher's 
profess/^ .il services* they must be CHetl «c least sixty days 
before tne close of the school year. 

Secause a teacher jan be dismissed onl^" for cause and after 
a hearing, the notice cannot be one of dismissal. It should be 
a statement of the charges against the teacher with a notice of 
contemplated di£}7^issal* 

The board of ^"ucation has the authority to suspend a teacher 
from active performance of duty until a decision about his future 
status has been reached. However* the tenure teacher's i-^lary 
continues during the suspension period and terminates only when 
the board of education decides to release the teacher* or when 
the teacher resigns. Should tne teacher appeal the board's 
decision to discharge hlo and the board is ordered to reinstate 
him* it might be requiri'^d to pay the teacher during the entire 
period he did not teach* 



'Michigan Teachers* Tenure Act, Article IV* Section 38.102. 



Michigan Teachers* 



Tenure Act, Article IV, Section 38a03. 
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Notification should be given through mail addressed to the 
teacher's hone address and a return receipt received by the 
board. Kotice of the charges by "word of taouth" would not con- 
stitute legal notice. Even if the teacher attended the board 
moeting at which the decision was nade to send the teacher the 
written charges, his attendance would not constitute legal 
notice. The actual notice, when given, must be written . But, 
if a teacher is handed a copy of the written charges he cannot 
refuse it and later claim that no notice was given. The charges 
may be amendetl later if the teacher is given ample time to 
prepare to meet the new allegation.. 

The teacher must be given notice of date and opportunity 
for a hearing . If the teacher requests a hearing, the board 
must grant it. If the hearing is denied, the teacher may appeal 
to the Tenure Commission. But a hearing is not automatic; it 
follows at the request of the teacher. The request must be 
definite. If a teacher receives a copy of the written charges 
and does not request a hearing, the board may decide on the 
dismissal without injustice to the teacher. The teacher has 
"slept on hi« rights." 

The hearing must take place not less than thirty nor more 
than forty-five days after the filing of charges, if the teacher 
elects to proceed with the hearing. 

The Tenure Act specifies how the hearing shall be conducted 
before the controlling board of education. A full verbatim 
stenographic record of the proceedings is required, and the 
affected teacher must be furnished a certified copy of the tran- 
script of the hearing within ten days following the hearing. 
The school board is required to produce evidence at tenure 
hearings, and the burden of proving unfitness rests with the 
board. The hearing must be confined to the charges in the 
notice or to the amended charges properly introduced. Evidence 
regarding matters not included in the notice cannot be intro- 
duced. The teacher cannot be dismissed on allegations not in- 
cluded in the original or amended notice. 



^^Michigan Teachers* Tenure Act, Article IV, Section 38.102. 

^^The fact that the board acts in an adjudicating, as well 
as an investigating capacity does not constitute an improper 
procedure. the board can also conduct an investigation pre- 
ceding the hearing. It may seem incons i-j tent that a school 
board should be both prosecutor and jury, but the practice is 
always upheld by the courts. Even previous bias of a board 
member is insufficient cause to prove that the hearing was 
unfair. The involvement of the school board in a teacher 
dismissal hearing has been questioned, and alternative methods 
of adjudicating teacher dismissals have been proposed. For 
example, see Wisconsin Law Review Volume 1971 » N*o . 1, p 354, 
"Constitutional Law — Due Process — Fairness of a Hearing Before 
a School Board on Nonrenewal of a Teacher's Contract." 
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The controlling board has the power to subpoena witness 
on its own notion or at the request of the teacher. If any 
person refuses to appear, the controlling board may petition 
the circuit court in the county, requesting the court to issue its 
subpoena to appear before the board to testify. Failure to obey 
the court subpoena may result in a contenpt citation. 

The hearing gives the teacher opportunity to cross-examine 
the witnesses and produce his own witnesses. The accused teacher 
has the right to be represented by legal counsel at the hearing, 
rhe hearing may be public or private, at she option of the 
teacher. If the hearing is public, it must be held in a room 
adequate to accoomodate the teacher's friends. 57 ^he hearing 

is private, it remains private throughout the hearing and decision 
process until a final decision is reached. 58 

The board aust render a decision within fifteen days after 
the conclusion of the hearing. The decision must be stated in 
writing and a copy provided the teacher within five days after 
the decision is reached. An adverse judicial determination by 
a majority vote of the full membership of the board of education 
is an essential precedent to the teacher's disnissal.^^ 

A££eal oX Board of Education Decision to the Tenure Commission 

The Michigan Teachers' Tenure Act provides for appeal of 
the school board's dec^ision to the Tenure ConmlS&ion ^he 
appeal must be nade within thirty days after the board's 
decision, and the Tenure Commission is required to hold a 
hearing within sixty days after the date of appeal. The Tenure 
Commission will not allow a teacher the right to an appeal if 
he fails to comply with the thirty day limit, since the purpose 
of the limitation is to dispose of an appeal when the evidence 



Rehberg v. Board of Education of Melvindale, Ecorse 
Tp. School District No. 11, 345 Mich 731 (1956). 
58 

Opinion of the Michigan Attorney General N'o. 3296 , Sep- 
tember 1, 1959. *^ 

59 

Michigan Teachers' Tenure Act, Article IV, Section 38.104 (b) 

^^Michigan Teachers' Tenure Act, Article VI, Section 38.121. 

^^Fallure of the teacher to appeal the decision of the 
controlling board within thirty days forecloses the teacher's 
right of appeal. Opinion of the Michigan Attornev General, No. 
3372» Junn 9. 10^0 
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is fresh. However, failure of the Comoission to hold a 
hearing within the sixty dav limit does not deprive the teacher 
of his right to a hearing. The cost of a hearing before the 
Tenure Cotamission may not be assessed against the parties in- 
volved . 



The Teacher Tenure Commiss ion 

The purpose of the establishment of a Tenure Commission to 
which an aggrieved teacher may appeal is to speed up decisions 
and foster economy, since court actions are prolonged and some- 
times expensive. There is also the advantage of placing the 
responsibility for decisions in professional controversies in 
the hands of educationally rather than legally trained persons. 
The procedure is usually simplified, with technical rules of 
judicial process relaxed or ignored. 

The State Tenure Commission consists of five members: two 
ire classroom instructors on tenure,"^ one a member of a board 
of education* one not a member of a board of education or a 
teacher* and one a superintendent of schools. 

One member serves as chairman and one as secretary. The 
Superintendent of Public Instruction is ex-officio secretary 
of the Commission, and a member of the Attorney General's 
staff serves as legal counsel. Not more than one member of 
the Tenure Commission may be appointed from any one school 
district. Commission members are appointed by the Governor 
for five-year terms. Members are paid on a per diem basis 
while hearing a case,^^ jj^j gj-e reimbursed for necessary ex- 
penses. However, commission members may not be paid expenses 
for attending local school board and teacher association meetings 
to explain the rules and regulations applicable to the tenure act. 



^^Opinion of the Michigan Attorney General, No. 2406, 
January 13, 1956. 

^"^Opinion of the Michigan Attorney General, No. 987, 
1949-50. 

^^A person who serves as a full-time counselor to students 
but does not perform any direct classroom instruction in any 
subject area, cannot serve as a classroom instructor member of 
the State Tenure Commission. Opinion of the Michigan Attorney 
General, No. 4459, October 12, 1965. 

^^Members of the Tenure Commission are paid on the basis of 
calendar days while hearing cases. The phrase "while hearing 
cases" may include reading transcripts and visitation of premises. 
Opinion of the Michigan Attorney General No. 3614, February 7, 1962. 

66opinion of the Michigan Attorney General, No. 4114, March 
22, 1963. 
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Commission members elect one of their number to serve as 
chairman. The Commission determines its own rules and regu- 
lations for the conduct of its affairs. The Commission meets 
in Lansing at least twice each year, at such times as they 
determine, and other times and places as deemed appropriate 
by the Commission. 

All records of the Commission are kept in the office of 
the Superintendent of Public Instruction. The records are 
public information, including the written decisions. Expenses 
or Che Commission are defrayed from an annual legislative 
appropriation. Si.j.xcn.ive 

The right of appeal to the Tenure Commission establishes 
a safeguard against the arbitrary and unreasonable dismissal 
ot teachers. The Commission must review and consider the 
record made by the controlling board, and may take additional 
testimony as in its discretion may be required. After hearing 
new testimony together with testimony presented to the school 
Doard, the Commission may make an independent finding of facts 
and enter an order accord ingly . o7 The Commission has the 
of'education.ei'"'' ^-^^ decision of the local board 



^PPg^^ £i Teacher Tenure Commission Decisions 

If a tenure teacher whose contract has been terminated by 
a board has appealed to the Tenure Commission and the board's 
action has been upheld, he may appeal to the circuit court if 
he Delieyes there has been a breach in the legal process. In 
an appeal from a Tenure Commission's decision the Michigan 
Supreme Court said that its: 

...only function is to determine from the record 
whether proof received by the controlling board, 
or the commission, or both supports finding on 
which the commission has decided for or against 
the appealitig teacher. 69 



^\ehberz v. Board of Education of Melvindale, Ecorse Tp. 
School District N-o. 11, 345 Mich 731 (1956); Long v. Board of 
Education, 350 Mich 324 (1957). 

The Tenure Commission or its chairman has no authority 
to hand down opinions or advice on tenure questions except by 
way of an official opinion when a school board's decision has 
been appealed. It does not act in an advisory capacity. 
Opinion of the Michigan Attorney General, No 2987, May 23, 1957 < 
69 

Long V, Board of Education, District No. 1, Fractional. 
Royal Oak Tp. and City of Oak Park, 350 Mich 324 (1957). 
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The Courts and the Pub lie Schoo Is . Newton Edwards has 
provided an excellent explanation of the meaning of appeal and 
the role of the court. (The words "Tenure Commission" could 
be interchanged with "board of education" in the following 
s tatement ) : 

When an appeal is taken to the court by an 
aggrieved teacher, the court will, as a rule, 
make a determination of three things: (1) 
Did the board of education have Jurisdiction, 
that is, did it act within its scope of 
authority? (2) Did the board follow the 
procedures prescribed by statute? and (3) 
Did the board have some reasonable basis for 
its action? The courts will not permit a 
board to dismiss a teacher for some ill<«gal 
cause. They will require a board to follow 
the statutory mode of dismissal, as, for 
example, the giving of notice and the holding 
of a hearing. What the court will not do is 
to rew&igh evidence in order to determine its 
crediblcness or where the preponderance lies. 
It will examine the evidence only to deter- 
mine whether the board acted reasonably or 
arbitrarily. And if the evidence is such that 
reasonable men might disagree with respect to 
the conclusion to be drawn from it, the action 
of the board wili be sustained. The board's 
finding will be overruled only when it has 
acted arbitrarily, unreasonably, and without 
any substantial liasis of fact.'^ 

The board o: educa*;ion also has the right to appeal a 
decision of the Tenure Commission to the court. 

Courts cannot inquire into the motives of the board and/ 
or the Tenure Commission, and cannot say whether testimony of 
one witness should be believed rather than that of another. 
If a board of education or the Tenure Commission do not abuse 
their discretion by acting arbitrarily, corruptly, capriciously, 
or upon insufficient charges, and their findings arc based 
upon competent relevant evidence, their acts arc final and 
not subject to review by the courts. 



^^Newton Edwards, The Courts and the Public Schools . 
University of Chicago Press, 1955. p. 504. 
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In the absence of a court appeal, the orders of the Tenure 
Commission are conclusive and final. The Tenure Commission has 
no authority to compel compliance with its orders. However, 
the Commission may enforce its orders through application to a 
proper court for a writ of mandamus against the board of 
education. 



DISMISSAL OF TENURE TEACHERS 
A PROFESSIONAL POINT OF VIEW 

The inf ormat ion presented in this Dooklet ha3 not been 
intended to convey to teachers, administrators, or school 
board members that every teacher dismissal is professionally 
correct if it is legally correct. Educators should look beyond 
the strict interpretation of the law for fully adequate dismissal 
procedures. The NEA Committee on Tenure and Academic Freedom 
has prepared an important statement which embodies a professional 
approach appropriate to the dismissal of teachers: 

FAIR DIS.MISSAL PROCEDURES FOR A SCHOOL SYSTEM 

Every board of education should have a written policy 
for fair dismissal* The policy should be democratic- 
ally drawn up, known to ever y employee and respected 
by both employer and employee. It should apply to 
bo t h beg inning and experienced teachers. 

Fair dismissal practices mean; (1) That an employ- 
ing board may with Justice dismiss or not re-employ 
school personnel; (2) that employees may be dis- 
mlsseU or not be re-cmploycd only after fair prac* 
tices have been followed. 

Fair dismissal practices should be followed regard- 
less of the length of employment or the existence 
or absence of statutory requirements. 

Fair dismissal practices would include the following: 
-When any action or other matter appears to exist 
which may possibly result in the future dismissal 
of an employee, the situation should be brought 
promptly to the attention of the employee in- 
volvoo . 

-Every helpful effort should be made, especially 
by those in an administrative or supervisory re- 
lationship, to aid the employee to correct what- 
ever appears to be cause for potential dismissal. 



7l0pinion of the Michigan Attorney General^ No. 3406, 
September 29 , 1960. 
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-Except in extremely serious circumstances, 
the employee should be given sufficient time 
for improvement. 

-Any charges of undesirable traits or practices 
should be bona fide, verifiable, and clearly 
stated to the employee in writing. These charges 
should be based upon reports made by supervisors 
and admin is tra tors concerning the employee's 
ability to perform his duties. The information 
in these reports should be made known to the 
employee . Terminology such as "for the good 
of the school," "disloyal," or "he knows why" 
should be avoided. Any employee thus charged 
should have a fair opportunity to explain or 
otherwise defend himself. 



In general, every effort should be made by all concerned 
to make dismissals as infrequent as possible and to make un*- 
fair dismissals impossible. 

Simple ethics and human fairness transcend any law or 
absence of legal provision. "Against such there is no law." 

Michigan teachers' acquired rights of collect ive bargaining 
have had significant influence upon the development of school 
personnel policies. Many contracts between school boards and 
their teachers' organizations reflect policies which go beyond 
the legal requirements of teachers' tenure rights. Boards of 
education and teachers' organizations have developed policies 
related to retention and dismissal of teachers and have reached 
agreement on clear, definite policies to cover many foreseeable 
situations, particularly transfer and assignment, and reduction 
of staff procedures. 



Role of the School Administrator in Teacher Dismissals 

Every building principal, and other administrators 
responsible for personnel supervision, should maintain an up' 
to-date personnel file for each member of the professional 
staff under their direction. The file should contain a trans- 
cript of all undergraduate and graduate credits; proof of 
certification; a record of employment showing salary, positions 
held, grades or subjects taught, and number of years employed, 
including employment in other districts; a record of the days 
he has missed because of illness or personal leave and of his 
accumulated sick leave, if the district has a sick leave policy; 
meetings, workshops, seminars, institutes, etc. attended; 
membership in professional organizations and offices held; 



^^ Fair Dismissal Procedures for a School System , Commission 
of Professional Rights and Responsibilities, National Education 
•Association, 1965. 
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honors or special recognitions received; committee assignments; 
records of conferences held with the teacher about his pro- 
fessional work; and evaluation reports. This list is not 
intended to be exhaustive; other important items related to 
the professional profile of the teacher might well be included 
in the file. The teacher has the right to place items in his 
own file, and he should always be permitted access to review 
its contents. 

The personnel file should be viewed as positive in nature, 
primarily because its contents will be used to the teacher's 
advantage far more often than to his detriment. The contents 
are invaluable to a new administrator in becoming acquainted 
with his staff, or to any administrator in making assignments, 
in considering personnel for promotion or salary increases, in 
evaluating personnel for special program assignments (e.g. 
internships, federally sponsored workshops or institutes, etc.), 
or in providing information for recommending personnel for po- 
sitions in other school systems or for advanced training pro- 
grams at universities.^ 

The wise administrator will obtain as much professionally 
related information about his teachers as he can assemble and 
have it readily accessible. Teachers know that a good admin- 
istrator keeps adequate and complete personnel records and 
does not rely on memory for information about his staff. 

A building administrator, or some other designated person, 
should hold several "individual*' conferences each school year 
"^^^ ^ygry teacher under his direction, about the teacher*s 
professional work. A written record of the conference should 
be made and dated; one copy should be given the teacher and 
another placed in his personnel file. In a very large majority 
of cases these conference records will be positive in that they 
will reflect credit upon the teacher and show proof of the 
teacher's professional competency and advancement. 

Occasionally it will be necessary to hold conferences with 
a teacher whose work has been judged inadequate. Conference 
records should include clear statements as to the nature and 
extent of the teacher's itiad equac les , what is reasonably ex- 
pected of the teacher, and the administrator's and supervisor's 
recommendations for improvement . Follow-up conferences should 
be held with the teacher. The administrator is professionally 
obligated to counsel him on several occasions and to provide 
guidance and assistance. A written record of each conference 
should be made , stating the purpose of the conference and 
recommendations for improving the work of the teacher. Again, 
one copy should be given to the teacher and another retained in 
his file. Evidence of "constructive evaluation" should appear 
in the teacher's personnel file. 
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If the responsible adminis t ra tor » after making all reason- 
able attempts to assist in the teacher's professional improve- 
ment, Judges it would be in the best interests of the educational 
program of the school district to dismiss the teacher, the admin- 
istrator should be able to document the written charges against 
the teacher. He should be able to cite and describe specific 
situations which reflect upon the professional incompetency of 
the teacher. The administrator will need to refer to written 
confer ence records to show that the inadequacies have been 
brought to the teacher's attention, that a reasonable effort 
has be^n Cjide to help the teacher correct any deficiencies, 
and that the teacher nevertheless failed to improve. 

A statement such as, "I remember one day last fall, about 
the middle of the first semester, I talked with Mr. Jones about 
some of his problems," will not fulfill the administrator's 
professional or legal responsibilities at a hearing to dis- 
charge a teacher. But carefully prepared and dated records of 
each conference, as well as recorded observations of the teacher*s 
work, will enable the administrator to be much more certain of 
his statements and to substantiate any charges he may make. Many 
of the reasons for discharge are subtle and difficult to demon- 
strate or even articulate, but are still very necessary* A 
school administrator should never attempt to discharge a teacher 
on a mere pretext which is not the moving cause for the non- 
retention, when the real reason is constitutionally nonper- 
missible. If the real reason is a violation of the teacher's 
basic constitutional rights, and the reason advanced is a sham, 
the school administrator can be personally liable for damages. 

The role of the administrator in the dismissal of a teacher 
is crucial* It is usually his responsibility to prepare and 
file the charges with the board of education for their consider- 
ation, and to present definite and irrefutable evidence at the 
hearing to substantiate the charges. He is under the highest 
professional obligation to present honest, complete, and 
accurate evidence. There can be no doubt that a teacher's pro- 
fessional reputation is damaged by nonrenewal or dismissal, and 
it may well bring an end to his professional career.^ 

Role of the Board ot^ Education In Teacher Dism issals 

Most of the legal provisions for dismissing teachers are 
discussed in other sections of this paper. Statuces, court 



42 U.S.C. Section 1953 (1964). 




ER.IC 



30 



interpretations, and Attorney General's Opinions offer excellent 
procedural guidelines for the school board to follow in deciding 
whether to retain or dismiss a tenure teacher. 

Whenever a controlling board dismisses a tenured teacher, it 
faces the possibility of an appeal of the decision to the Tenure 
Commission. The ultimate outcome of the board's d<»rision is in 
doubt until the teacher decides not to appeal, decides to appeal, 
or until the Tenure Commission renders a decision. If the 
Commission reverses the board and orders the teacher reinstated, 
the school district can appeal the Commission's ordei* to the 
court or reinstate the teacher. If the teacher is reinstated* 
the school district may be obligated to pay the teacher any 
money he might have earned had he acutally taught. 

Because of the possible professional damage to the teacher 
and the financial risk involved to the school district, a board 
of education shou Id enter into dismissal proceedings of a 
tenure teacher with caution and only upon strong recoratc^nda cions 
of its chief administrative officer, the person filing the 
charges*, and legal counsel. The board members should expect 
that the teacher will appeal a dismissal action and the board 
should be prepared to defend its decision before the Tenure 
Commission. 

Tenure laws do not prevent the dismissal of incompetent 
teachers , the procedures to follow , however , are complex . The 
teacher may muster support from inside and outside the schools* 
Students frequently become involved. It becomes a public 
issue. A school administrator may be reluctant to face a dis- 
missal proceeding because he may be put in the position of 
defendant during cross-examination. The school board must lend 
its fullest support to a school administrator who assumes 
the burden of facing a dismissal proceeding of an incompetent 
or immoral teacher. 

r.t can be reasonably expected from a review cf past cases 
that the Tenure Commission will uphold uhe dismissal of a 
teacher, provided that what is expected of the teacher has been 
communicated to him, and that there is irrefutable evidence to 
show he has been sufficiently warned of his inadequacies and 
given professional assistance to improve his teaching. The 
school board's policy should set forth clearly the board's 
expectations of its teachers. This may be accomplished by a 
well written Teachers' Handbook, or master agreement. 

Each school board should adopt a uniform set of written 
objective evaluation guidelines for use in evaluating pro- 
fessional competency of its certificated personnel. In develop- 
ing and adopting written evaluation procedures, the school 
board should avail itself of the advice of certificated in- 
structional personnel. The guidelines adopted should include at 
leas t : 
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1* Establishment of standards of expected student progress 
in each area of study and of techniques for assessment 
of the progress . 

2. Assessment of certificated personnel competence as it 
relates to established standards. 

3* Assessment of other duties normally required to be per- 
formed by certificated employees as adjunct to their 
regular assignments . 

^* Establishment of procedures and techniques for ascer- 
taining that the certificated employee is maintaining 
proper control and is preserving a suitable learning 
environment • 



Each school board should provide follow-up counseling of 
teachers whose competency is not up to standard and assist the 
teacher to improve. The teacher evaluated should be given an 
opportunity to append written statements of their views about 
their evaluation to the evaluation report. 



MISCELLANEOUS TEACHER TENURE ACT PROVISIONS 

Discontinuing Services by a^ Tenured Teacher 

The Michigan Teachers* Tenure Act provides: 

No teacher on continuing tenure shall discontinue 
his Hi^rvices with any controlling board except by 
mutual consent, without giving a written notice to 
said controlling board at least sixty days before 
September 1 of the ensuing school year. Any teacher 
discontinuing his services in any other manner than 
as provided in this section shall forfeit his rights 
to continuing tenure previously acquired under this 
act . 



The above statutory provision refers to teachers who are on 
tenure but have not yet signed a contract to teach for the en- 
suing school year. (Such teachers may also resign withii sixty 
days with the board's consent. ^he "discontinuance of 9<»rvlc««»* 
oust be in the nature of termination of employment, witn an in- 
tention to sever the employer-employee relation8hip*76 



1970. 



^^Michigan Teachers* Tenure Act, Article V, Section 38.111. 
^^Opinion of the Michigan Attorney General, June 14, 1940. 
^^Opir.ion of the Michigan Attorney General, No. 4704, June 24, 
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The rights which are lost under the statute cited above 
are those rights acquired by a teacher under continuing tenure, 
and those rights are lost only if the teacher resigns vithcut 
giving the required sixty-day notice to the school board. 
The statute, Article V, provides the sole exception by which a 
tenured teacher may lose his tenure rights without the ne« 
cessity of a formal board hearing.^ 

Article V, quoted above, was designed to prevent teachers 
from departing a school district immediately before school 
begins, leaving the school without sufficient teachers or time 
to replace the leaving teachers. 

Our cour ts have considered the question of whether the 
breach of a sabbatical leave agreement constitutes a dis- 
continuance of service. In Rumph v. Wayne Community School 
District, a tenured teacher had been granted a sabbatical leave 
for one school year at one-half pay in order to do research 
approved by the board, with interim and final reports required. 
The teacher failed to file a report due in January and did not 
answer two written inquiries. The school board did not offer 
the teacher a contract for the next school year. The board 
alledged he had breached the sabbatical leave agreement which, 
it claimed, constituted a discontinuance of services without 
the controlling board's consent. 

In reversing the lower court and finding for the teacher, 
the Appeals Court stated: 

To affirm the decision of the circuit court 
could mean that school boards could avoid the 
procedural requirements of Article IV merely by 
finding Chat the teacher had improperly discon* 
tinued services under MCLA § 38.111 (Stat Ann 
1968 Rev § 15.2011).. Such a result would cer- 
tainly discourage a tenure teacher from taking 
a sabbatical leave, because the possihilty 
would exist that such a determination would be 
made without the teacher being provided with the 
procedural protection of Article IV. 

The Court further stated that the procedural approach of 
summarily dismissing tenure teachers placed the burden upon the 
tenured teacher to persuade the Tenure Commission that he should 
not have been dismissed, when the burden should be placed upon 
those making the charges ag.iinst the tenured teacher. 



^^Rurtph V. Wayne Community School District, 31 Mich App 



555 (1971)< 
^^Ibid. 
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A qutfistlon has arisen as to whether the withholding; 
services because of a labor dispute constitutes a discontinuance 
of services. In considering this Issue, the Attorney General 
reviewed the findings In School District for the City of 
Holland v.. Holland Education Association, 380 Mich 314 and 
stated: 

The majority of the court held that the teachers 
teoporarlly withholding their services because 
of a labor dispute wore, nevertheless, employees 
of the district even though not under cuntract 
with the school district... 

if they are considered employees for the purposes 
of Act 336, PA 1947 there Is no valid basis to 
conclude that they are not also employees of the 
school district for the purpose of the tenure of 
teachers act. ..It must follow that such teachers 
have not discontinued their services contrary to 
Article 2, Section I of the tenure of teachers 
act . . . '9 

A tenured teacher not under written contract for the sub-^ 
sequent school year can "preserve his tenure** by giving 
appropriate notice of resignation at least sixty days before 
September 1 of the ensuing school year. The teacher Qay resign 
within the sixty days with the board's consent and "preserve 
his tenure." 

The phrase "preserve his tenure" oeans that the teacher 
who resigns and leaves a district nay not be required to serve 
a two-year probationary period in another district. If he has 
"preserved his tenure" through appropriate notice to the board 
of education* h« nay be placed on imn^diat** tenure by another 
board or he required to serve no nore than a one-year pro- 
bationary period. If he has not "preserved his tenure" through 
appropriate action, he would be required to serve a two-year 
probationary period before acquiring tenure in another district. 

However* if the tenured teacher is under contract for the 
next school year, he nay not resign nerely by giving notice sixty 
days before Septenber 1. He nust honor the contract unless the 
board agrees to release hin. After a teacher and the controlling 
board execute a contract, neither the board nor the teacher can 
fail to observe its terns except by nutual consent. if the 
teacher breaks the contract the State Board of Education is 
authorized to suspend his certificate.^^ 



'^Opinion of the Michigan Attorney General, No. 4704^ 
June 24, 1970. 

SOMichlgan School Code, Section 340.861. 




34 



A tenured teacher in a district is entitled to have a 
contract offered to him by the controlling board. Article 
III, Section 38,91 of the *'ichigan Teacher*' Tenure Act re- 
quires that a teacher shall be continuously employed after 
sat istfactory completion of the probationary period. However ♦ 
Tenure status is not the s^me as being under contract* It 
can be fairly assumed that the board of education will renev 
contracts with its tenured teachers by utilizing the **Annual 
Supplementary Contract/* Until the '^Supplementary Contract** 
has been signed by the teacher and returned to the board of 
education, no contract exists for the ensuing school year* 
If the teacher refuses the salary proposal « he may request a 
reappraisal of the salary offered or resign his pos.^tion* 
To preserve his tenure he must resign at least sixty days 
before September 1* If he resigns within the sixty day period 
before September I, it must be with the assent of the con- 
trolling board to preserve his tenure. 

After executing a "Supplementary Contract** for the en- 
suing school year* however* he cannot resign his position 
without the board's Consent « regardless of when he wishes to 
resign* 

Once a teacher has resigned and his resignation has been 
accepted by the board of educaf^ion, tie cannot change his mind 
and claim a position because he held tenure in the district* 



1 liegali ty of Forced Resignation to Evade Tenure Laws 

To prevent avoidance or circumvention of the Michigan 
Teachers' Tenure Act, the Michigan Legislature has provided 
that : 

No teacher m^y waive any rights and privileges 
under this act in any contract or agreement made 
with a controlling board. In the event that any 
section or sections of a contract or agreement 
entered into between a teacher and a controlling 
board make continuance of employment of such 
teacher contingent upon certain conditions which 
may be interpreted as contrary to the reasonable 
and just causes for dismissal, provided by this 
act, such section or sections of a contract or 
agreement shall he invalid and of no effect in 
relation to determination of continuance of em- 
ployment of such teacher. 



^^Michigan Teachers' Tenure Act, Article X, Section 38.172. 
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The above statute prevents the forcing of a resignation as a 
condition of reemployment for the following year. Under threat 
of a refusal to employ him for the ensuing year, accompanied 
by a promise to reemploy him if he resigns, a teacher could 
not be prevented from asserting his tenure rights even if he 
did resign. A resignation, given without the intention of 
terminating employoent, is ineffective and does not deny the 
teacher's right to tenure. 

A practice sometimes considered by boards of education to 
remove a tenured teacher and avoid a hearing is that of nego- 
tiating an agreement which provides that if the teacher resigns, 
the board will pay him for the rest of the year. In such a 
situation in New York, a teacher later decided not to be bound 
by the agreement. She brought an action to require restora- 
tion to her position with full tenure rights.. The court ruled 
for the teacher on the ground that the agreement was not legal: 

A dismissal without hearing, charges and findings is 
illegal... If all this can be nullified by dis^aissal 
without charges, with or without pay or bonus, the 
protection of teachers has been removed. For the 
courts to validate a "waiver" .. .by the teacher of 
such rights would be violative of the spirit and 
public purpose of the act which protects the school 
system by given permanency to the jobs of experienced 
teachers 



Staff Reduction for Lack of Need 

The Teachers* Tenure Act does not prevent the release of 
either probationary or tenure teachers when there is a lack 
of need for their services, when positions have been abolished, 
or when there is a decrease in enrollment. When by reason 
of decreased numbers of pupils, suspension of schools or ser- 
vices, or territorial changes affecting the boundary lines of 
the district (consolidation attachment or annexation), a board 
of education decides that it will be necessary to reduce the 
number of teachers, it has full authority to make reasonable 
reductions. In the case of Funston v. District Board, 270 
Pac 1075 (1929), the Supreme Court of Oregon held that school 
authorities have the right to dismiss a teacher when, for 
some reason not personal to the teacher, his services are no 
longer necessary, despite the statutory limitations in Che 
Oregon Tenure Law upon the power to dismiss. The Court stated: 



^^Boyd v., Collins, 228 N.Y.S. (2d) 228 (1962), 
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When such an eoployee*s services muse be discontinued 
because of the demands of economy, or by reason of 
a lack of pupils, the cause does not have Its Incep- 
tion in the teacher, but arises from a source 
foreign to her and over which she possesses no con- 
trol. But when her mlsconducc results In a com- 
plaint and subsequently In a dismissal, the cause Is 
personal to herself. Because a ground of removal of 
the type firs? above mentioned Is one which she 
could not explain away, statutes of this klnd» which 
regulate the dismissal of teachers and other public 
employees generally, are Interpreted as Intending 
only a regulation of dismissal for causes personal 
to the employee. An Investigation Into a situation 
of the type first mentioned would constitute an In- 
quiry Into the policy of the board, and the wisdom 
of the course It adopted. It is not difficult to 
perceive that a few decisions by the reviewing 
tribunal upon matters of policy, adverse to the board, 
would soon dispossess the latter of Its authority 
and usurp It to the former. 

The Michigan Supreme Court has not ruled on this precise 
question under the Teachers* Tenure Act, but it has ruled on 
a similar point regarding release of municipal employees. 
In Swahtush v. City of Detroit, 257 Mich. 389 (1932), the 
Court quoted with approval as foIloVs: 

But it is well settled that statutes forbidding 
municipal officials from removing appointees 
except for cause are not Intended to take away 
the power given such officials over the administra- 
tive and business affairs of the municipality, and 
do not prevent them from terminating the employment 
of an appointee by abolishing the office or position 
which he held. If the action abolishing It be taken 
in good faith for some legitimate purpose and Is not 
a mere subterfuge to oust him from his position. 

State, ex. rel. Qulntln v. Edwards, 40 Mont. 287, 
106 Pac. 695. 

In the case of Slavln v. City of Detroit, 262 Mich. 173, 
179 (1933), the Court stated the following: 

In coming to our conclusion, we have not been un- 
mindful of the fact that appointments to the fire 
department are regulated by c Ivll-serv Ice pro- 
visions in the charter, which however, do not 
affect dismissals made for reasons of economy. 
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See Swantush v. City of Detroic* 257 Mich. 389; 
Owen V. City of Detroit, 259 Mich. 176; Durkin 
V. Newark Board of Fire Com., 89 N.J. Law, 468 
(99 At). 432); Essengcr v. New Castle, 275 Pa. 
408 (119 At). 479) . 

In the case of Frickc v. City of Grand n^apids, 278 Mich. 
323, 329 (1936), the Court stated: 

Authorities universally sustain the proposition 
that a city can disiaiss a civil service employee 
by abolishing the position which the employee 
holds. Smith v. Flint City Commission, 258 Mich. 
698, and cases cited therein; and that a city may 
abolish a position for bona fide reasons of economy, 
Slavin v. City of Detroit, 262 Mich. 173. It is 
conceded by plaintiffs that if an office or position 
in the city government is abolished for bona fide 
reasons of economy , the holder of that position is 
not entitled to a hearing before the civil service 
board under the civil service provisions of the 
city charter . . . 

Based upon the cases cited above it is reason able to 
assume that a school district has the authority to reduce its 
teaching staff, if the reasons are not personal to the teacher, 
and when the true reasons arc for the benefit of the district. 
This right is implied in the language of Article IV, Section 
5 of the Teachers* Tenure Act: 

Any teacher on permanent tenure whose services 
arc terminated because of a necessary reduction 
in personnel shall be appointed to the first 
vacancy in the school district for which he Is 
cer t if ied . 

An issue which has been raised, but not fully clarified, is 
wnether any of the procedural provisions of the Tenure Act 
apply to probationary and tenured teachers whose services arc 
discontinued because of a necessary reduction in personnel. 
One question is: Docs the Tenure Act provide a procedure 
which must be followed in determining which teachers shall be 
laid off first? 

The general rule has been that in the absence of any 
statutory basis for the determination of which teachers* ser- 
vices will be discontinued, the school board may exercise its 
own discretion. Although Article IV, Section 5 allows a dis- 
trict to lay off teachers, it does not by its express language 
prescribe a scheme or formula to be followed in determining 
which teachers are to be laid off first. However, the Attorney 
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General has stated that a school board ma> not refuse employment 
to a tenured teacher while non-tenured teacher continues to 
occupy a position for which the tenured teacher is legally 
qualified. ^3 Therefore, if a reduction is made at all, and a 
place remains which a tenured teacher is qualified to fill, 
such teacher is entitled to that place as against the reten- 
tion of a probationary teacher. To conclude otherwise would 
be contrary to the purpose and spirit of the Tenure Act, which 
is to secure continuity and permanency in the school district's 
faculty . 

If the school board, in decreasing the number of teaching 
positions, could choose between tenured and probationary teach- 
ers both of whom were qualified for the positions still re- 
maining, the board would have the power to nullify the Act*s 
intent. The board of education would thereby be permitted to 
do indirectly that which the law forbids it to do directly. 
It is the writer's recommendation that school boards and teacher 
organizations negotiate clear and concise policies for the 
reduction of staff. Numerous excel lent master agreement 
clauses on staff reduction are now in effect in many Michigan 
school uiscricts. 

School boards and teacher organizations should consider 
and put into effect policies such that when reduction of 
staff becomes necessary, teachers will not be selected for 
dismissal by reason of residence, age, sex, marriage, race, 
religion, or political affiliation. It has been recommended 
that the following points be included in the tenure law 
provisions covering dismissal of teachers due to emergencies: 

1. A tenured teacher should not be dismissed while 
c probationary teacher is retained in a position 
which the tenured teacher is qualified to fill. 

2. Teachers should be dismissed in reverse order 
of employment . 

3. Tenured teachers so dismissed should be reemployed 
before probationary teachers are added to the staff. 

4. Tenured teachers so dismissed should be reemployed 
in order of length of service.^^ 



^"^Opinion of the Michigan Attorney General, No. 3609, 
February 7, 1962. 

^^ Trends in Teacher Tenure Through Legislation and Court 
Decisions , National Education Association, 1957. p. 25. 
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A second icajor question regarding staff reduction is: 
Are teachers whose services have been discontinued because of 
a necessary reduction in personnel entitled to notice at 
least sixty days before the close of the school year, and 
to a hearing? Article II, Section 3 of the Tenure Act states: 

Any probationary teacher or teacher not on continuing 
contract shall be employed for the ensuing year 
unloss notified in writing at least sixty days 
before the close of the school year that his ser- 
vices shall be discontinued .^^ 

In construing the above statute the Tenure Commission held 
that it is not necessary to comply with the procedural require- 
ment of notice when the reason for the discontinuance of service 
is not personal, but is rather a necessary reduction in staff. ^ 
The Commission held that the hearing procedure outlined in 
Article IV is not applicable in lay-off situations. 

It must be recognized that clear, definite guidelines 
in setting forth orocedural requirements for reduction of staff 
have not been welx developed. In view of the sparsity of clear 
guidelines governing lay-offs, many school districts do provide 
the sixty-day notice if lay-offc are anticipated. Until the 
law is more specific, such practice may be the better way. 



^ftec t of Transfer to Another District on Teachers * Tenure Rights 

A Michigan teacher who has acquired tenure in one district 
is not subject to more than a one-year probationary period, 
effective the date of employment, if he takes a position in 
another district. The employing board has an option, however, 
of placing such a teacher immediately on continuing tenure. ^7 
Of course, the teacher would have the option of declining the 
position unless placed on immediate tenure. 

The question sometimes arises whether a tenured teacher 
"transferring in" from another district may be required to serve 
an additional year of probation, similar to the third year of 
probation permissible for teachers completing their first two 
years of employment. It is clear that a tenured teacher who . 
moves to another district cannot be required to serve more than 
one year of probation. Sixty days before the end of the one 
probationary year, the board has the option of releasing the 
teacher or of granting tenure; but it cannot require another 
year of probation. 



S^Michigan Teachers* Tenure Act, Article II, Section 38.83. 

"Steeby at al. v. Highland Park School District, Michigan 
Teacher Tenure Commission, Docket No. 70-25 (March 10, 1971). 

^^Michigan Teachers* Tenure Act, Article III 38.92.. 
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Another question which sometimes arises is whether a non-> 
tenured teacher who has served one year of satisfactory pro-* 
bationary service and transfers to another district is required 
to serve one, or two, more years of probationary service before 
becoming eligible for tenure. Neither the Attorney General 
nor the courts of Michigan have ruled on this question. Section 
38.91 of the Michigan Teachers* Tenure Act states: 

After the satisfactory completion of the probation- 
ary period, a teacher shall be employed continuous- 
ly by the controlling board under which the pro- 
bationary period has been completed. 

It s eems reasonable to interpret the Legislature's intent 
as requiring each of the first two years of probation to be 
completed in the same school district. Therefore* if a teacher 
has completed only one year of satisfactory service before trans- 
fering to another district, he would be required to serve a 
two-year probation period in the new district. However, if the 
teacher completes a satisfactory two-year probationary period 
and Is eligible for tenure, but decides to transfer, he is 
probably eligible to be employed as a tenure teacher in his 
new pos i t Ion . 

We may therefore state as a general rule, without support 
of court opinion or an attorney general's ruling, that if a 
teacher has taught two years, his work has been deemed satis- 
factory, and he moves to another district, the controlling 
board may at its discretion either require one year of probation 
or place the teacher immediately on tenure. 



Right of a^ Teacher to Claim Tenure 

We have already mentioned that in 1964 the Michigan Legis- 
lature made the provisions of the Teachers' Tenure Act applicable 
to all districts in the state. Section 38*81 of the Act pro- 
vides that the controlling board could have placed on continuing 
tenure any teacher who had previously rendered two or more 
years service in the district, and was under con tract at the 
time the Tenure Act became affective in the district. The board 
could, however, deny^tenure, but only by a unanimous vote of 
its full membership. 

An important question is whether a teacher has the right to 
claim tenure status upon return to a school district which has 
come under the provisions of the Tenure Act while the teacher 
was unemployed by the district. If a teacher has served two 



*^Oplnion of the Michigan Attorney General, No. 782 , May 
26, 1948 . 
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or more years before che effective dace of che AcC. he cannoC 

demand cenure sCaCus as a maCCer of righc upon his reCurn co 

Che school syscem.»9 However, che concrolling board may granC 
him cenure upon his reCurn. 

Extra Vay^ for Extra DuCy 

Under che Michigan Teachers' Tenure AcC which was in effecC 
betore 1963, a ceacher's or adminis Cra Cor * s salary could noC be 
reduced when he was relieved of exCra duCy or responsibilicy . 
Ihe usual courc incerprecacion In oCher sCaCes was chaC a 
Ceacher enCrusCed wich a posicion of exCra responsibilicy, 
which carried compensation above che salary schedule, was 
deemed Co possess such experience, Craining, and oCher quali- 
ficacions as Co command higher pay. He was Cherefore enCiCled 
to continue to receive the higher compensation by reason of 
such qualifications, regardless of whether he continued to be 
assigned extra duties. 90 

Article IV, Section 38.101 provides that a tenured teacher 
cannot be demoted except for reasonable and Just cause and onlv 
after a hearing, etc.. The elimination of duties or responsi- " 
bilities cannot be used as a device for a reduction in salary 
which IS, in effect, a demotion. 

In 1963 the Michigan Legislature amended the Tenure Act 
to permit salary reductions whgD extra services, duties, and/or 
responsibilities were reduced*^^ As a result, it would now be 
held that any rights a tenured teacher has under the Tenure Act 
do not extend to automatic continuation of extra pay for extra 
duty. If the teacher is relieved of the extra duty and his 
pay reduced, he has not been demoted. 

Tenure Rights of School Administrators 

A school administrator holding a valid Michigan teaching 
certificate^^ is protected by all the provisions of the Teachers* 



O Q 

Opinion of the Michigan Attorney General, No. 3511, 
January 30, 1961. 

^^Board of Education of Nelson County v. Katherine C. 
Lawrence, 375 S.W. (2d) 830 Kentucky (1962). 

^^Michigan Teachers* Tenure Act, Article III, Section 38.91. 
9 2 

The state does not require Michigan school administrators 
to hold administrators' certificates. An administrator is re- 
quired to have a teacher*s certificate. 
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Tenure Act in. his capacity as a teachet, and also unless the 
employing board withholds tenure as its permitted by statute, 
in his capacity as an administrator.^-^ A school administrator 
who is not yet eligible for tenure as a teacher in the district* 
Is protected by the provision of law applicable to probationary 
teachers. An administrator who has completed a satisfactory 
probationary period and is reemploye'', possesses tenure as a 
classroom teacher and is eligible for tenure as an administrator. 

Whenever a board of education employs an administrator who 
has completed a satisfactory period of probation and does not 
intend to grant tenure to him in his position, the board must 
stipulate clearly in the contract that it is not granting tenure 
in his administrative position. Failure of the board to so 
provide in the contract will be deemed as granting tenure to 
the administrator in his administrative position. 

Administrative tenure, therefore, is at the discretion of 
the board of education, and it may withhold such tenure, but 
only by Stipulating this intent in the administrator's contract. 
In a case which came before the .Michigan Supreme Court, a 
principal was denied tenure in his administrative position.^ 
The contract contained the following provisions: 

The conditions of this appointment are: that you 
are subject to assignment and transfer at the 
discretion of the superintendent of schools, and 
subject to the rules and regulations of the board 
of education. . . 

and : 

...the teacher with whom this contract is made 
shall not be deemed to be granted tenure in the 
capacity of principal under or by virtue of this 
con t rac t . 

The principal had served in the capacity of a principal and 
was assigned duties in raid-year as a "visiting teacher" with no 
decrease in pay. The court ruled that he had no tenure in his 
capacity as principal because of the wording of his contract 
and that his removal firom the position and reassignment to a 
teaching position did not constitute a demotion. The rights 
the principal had to tenure, he possessed by virtue of being 
a teacher, and they did not extend to his position as a 
principal. The second phrase quoted from the contract denied 



^^Michigan Teachers' Tenure Act, Article III, Section 
38.91. 

^^Street v. Ferndale Board of Education, 361 Mich 82 
(1962). 
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him tenure in his posidon as a principal. 

It should be noted, however, that even though the board 
provided in the contract that it had no int .ition of granting 
tenure as an adoinis trator , and later transferred hin Co a 
teaching position, it was required to pay him u atever salary 
it had agreed to pay him as an administrator. Upon expiration 
of the administrator's contract and his continued enployment 
in the district as a teacher* his salary would be determined 
as if he had been continuously employed in the district as a 
teacher . 

A board of education must closely follow the means 
available in the statute if it intends to deny tenure to an 
iidmin istra tor in his capacity as administrator. The case of 
Dodge V. Saginaw Board of Educa:ion96 illustrates this point. 
The plaintiff, a tenure teacher, was employed by the defendant, 
the board of education, in the capacity of principal. For that 
position she had received contracts for the school years 1963- 
64, l96it«-65, and 1965-66, each of which expressly provided 
that no tenure as principal was to be acquired thereunder. 
For the school years 1966-67 and 1967-68, she received a con- 
tract in which the language in the previous contracts about non- 
acquisition of tenure did not appear.^ In the latter contract 
the word ''teacher" was used and the word "'principal" did not 
appear. The term "Tenure-Teacher," part of the contract title, 
had been stricken out with a typewriter and over this was 
typed in "Elen. Prins." 

The school board argued that striking out the word "Tenure" 
from the printed form was equivalent of meeting the statutory 
provision of specifically providing against tenure. The 
.Michigan Supreme Court held that the board had not net the legal 
requirenents necessary to deny tenure and ordered it to reinstate 
Che principal in her position, also to pay the salary difference 
between what she received as a classroom teacher and what she 
would have received as principal. 

The Michigan Teachers* Tenure Act provides the opportuntiy 
for a local board of education to establish tenure policies for 
school administrators in their administrative positions. It 
can do so by establishing a probationary period, during which 
tine administrators' contracts will contain a statement that 
the board is not granting administrative tenure. Upon 



^^Michigan Teachers' Tenure Act, Article III, Section 38.91. 
^^Dodge V. Saginaw Board of Education, 384 Mich 346 (1971). 
97ibid. 
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satisfactory completion of a probationary administrative 
pcrlod» the board can grant administrative tenure by merely 
dropping the phrase fron the new contract.^ 

School boards should have all administrator contracts 
prepared with an exclusion of administrative tenure clause.^ 
Should they deem It appropriate to grant administrative tenure* 
It would be necessary to strike out the clause. Such practice 
would help reduce oversights which result In allowing tenure 
when It was not Intended. A board should not rely on a reso- 
lution Included In Its minutes to deny administrative tenure. 
The denial should be clearly stated In the administrator's 
Individual contract. 



Transfer and Assignment of Tenured Teachers 

It may De stated as a general rule that boards of education* 
In order to maintain efficiency and to solve personnel problems, 
have discretionary authority to transfer professional personnel 
to positions In keeping with their qualifications. Tenure laws 
were not intended to guarantee a teacher employment In the same 
school and/or the same position regardless of changing education- 
al policies. The statutes providing for permanent tenure are 
Interpreted as Intending only to regulate dismissal for causes 
personal to the employee. 

The assignment of teachers, regardless of whether they hold 
tenure contracts. Is a discretionary right of the board of 
education, subject to the terms of the teacher's master agree- 
ment.; If the Individual teacher's contract does not (and most 
contracts do not) specify the school and class of position, 
school authorities may transfer teachers from one school and 
class of position to another. They may do so provided the 
teacher Is qualified for the new position, and the transfer 
and assignment do not violate any provision of the teachers 
mast<ir agreement. 

The Michigan teachers Tenure Act does not prohibit a 
change of grade or school so long as the teacher is retained 
In a position which he is qualified to occupy under state law.^ 
Transferal of a teacher to a different grade or school does not 
constitute a demotion. 

Michigan school boards have the power to assign, reassign, 
or transfer teachers, principals, and superintendents.^ In 
exercising such power, the school authorities ordinarily have 
wide discretion. The board has the power to assign and sub- 
sequently to transfer a teacher to such classroom, building, or 
division as it may determine to be in the best Interest of the 
school . 



^^Oplnlon of the Michigan Attorney General, No. 3609, 
February 7, 1962. 
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However, the power to assign and transfer must be exercised 
in good faith and in the best interest of the school district. 
A transfer nay not be made for the purpose of compelling a 
teacher's resignation. A teacher nay not be assigned to a 
position for which he is not qualified. A teacher's refusal 
to accept a reasonable as«;ignment which the school authorities 
have the power to make constitutes grounds for dismissal. 

In Michigan, the contract for employment may stipulate 
the assignment, reassignment, or transfer.; Where, under terms 
of the contract, the teacher agrees to teach in such school as 
may be designated by the «chool authorities, the teacher is 
under obligation to teach in the school assigned him. If the 
teacher has a right under his contract to an assignment to a 
particular position, the board has no power to assign him to a 
different position. Many .Michigan school boards use an "Annual 
Supplementary Contract" for tenure teachers which states the 
salary for the ensuing school year and includes a statement 
such as the following: "Failure to return acknowledgement of 
this form before (some specified date), forfeits your rights 
to placement in present position or building." If the teacher 
complies with the request, it could be assumed the teacher 
would possess contractual rights to a position in the building 
or to his present assignment. 

Michigan tenure statutes do not guarantee that a teacher 
must be retained in a particular school or assigned to teach 
any particular class or classes. The teacher acquires no 
vested right to teach any certain class or in any certain 
school. The statutes providing for permanent tenure were never 
intended to guarantee employment in spite of reduction in 
number of pupils or closing of schools. There was never any 
intention of the legislature to confer upon employees any 
special privileges to enable them to retain permanently their 
positions or pay regardless of changing conditions. 



Effect of Annexatio n, At cachraent or Consolidation on Tenure 
Rights of Teachers 

The question sometimes arises ."oearding the status of 
tenure teachers when the district to which they are under 
contract is annexed by, or attached to, another school dis- 
trict, or become part of a consolidated district. (In 
annexation, the annexing district continues as a political 
entity, the annexed district is dissolved, and the board of 
education of the annexing district assumes control over the 
annexed area.. When a district becomes disorganized, it is 
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attached to another district by the county or intermediate 
board* In consolidation. If school districts A, B, and C 
consolidate ig^o D, district D is a newly created political 
subdivis ion. ) 

Teachers on continuing tenure in an annexed district 
may bo placed on probation, not to exceed more than one ^^ 
full year, by the controlling board of the annexing district. 

If a teach er on continuing tenure becomes an 
employee of another controlling board as a 
result of school district annexation, consolidation 
or other form of school district reorganization, 
he shall be placed on continuing tenure within 
30 days unless the controlling board, by a 2/3 
vote on an individual basis, places the teacher 
on not mo re than 1 year probation.^^^ 

The year of probation commences on the date the annexation 
becoses effective. For example, if district A annexes to 
district H on December 1, the term of probation ends on 
Kovenber 30 of the next yoar.^"^ A teacher who is to be dis- 
missed must be notified that his work is unsatisfactory, and 
given a dismissal notice sixty days before November 30. 

All teachers in Michigan school districts which are dis" 
solved and attached to an existing district will have existing 
contracts honored by the attaching district. The teachers in 
the attached district may be required to serve a probationary 
period of not more than one year. 

Tenured teachers from an annexing or attaching district 
retain full tenure rights and cannot be required to serve a 
one-year probationary period after the annexation or attach- 
ment. 



""in annexation, the voters in the annexed area vote to 
become part of another district. When a district is disorganized, 
it is because of too few students or lack of a sufficient 
number of board members. In consolidation, voters in all dis- 
tricts vote.^ 

^^^Oplnlon of the Michigan Attorney General, No« 3364, 
September 2, 1959. 

^^^Michigan Teachers* Tenure Act, Article III, Section 38.92. 

102opinion of the Michigan Attorney General, No. 3364, 
Sopteaber 2, 1959 . 
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When school districts arc consolidated , all tenure teachers 
in sll the districts involved may be placed on immediate tenure 
or on one year's probation, at the discretion of the new con- 
trolling board of the consolidated district* 

Probationary teachers, in either annexation, attachment, 
or consolidation, will probably have valid contracts which must 
be honored by the annexing district in case of annexation; the 
attaching district, in case of attaching; and b.y the new board* 
in case of consolidation. But probationary contracts can be 
terminated by giving sixty days notice before the close of the 
school year.lOj 



Ret irement and Tenure 

The Tenure Act provides for the establishment of reasonable 
retirement policies consistent with the Teachers* Retirement 
Act* Article IV, Section 1 of the Tenure Act reads, in part, 
as follows: 

Nothing in this act shall be construed as preventing 
any controlling board fre-3 establishing a reasonable 
policy for retirement to apply equally to all teach- 
ers who are eligible for retirement under Act No. 136 
of the Public Acts of 1945 or having established 
a reasonable retirement age policy, from temporar- 
ily continuing on criteria equally applied to all 
teachers the contract on a year-to-year basis of 
any teacher whom the controlling board might wish to 
retain beyond the established retirement age for 
the benefit of the school system. 

A frequent question is whether a teacher may lose his tenure 
rights in a school district before age 65 under a school board 
policy on retirement. The Michigan Teachers* Tenure Act pro- 
vides that local boards of education may establish a reasonable 
policy for retirement. A Michigan Supreme Court case 
illustrates the application of the statute. 



I03ibid 

lO^Scho 
367 , .Mich 689 (1962) 



^^^School District of Royal Oak v. State Tenure Commission, 
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A board of education had adopted chc following policy on 
retirement : 

At the age when teachers may retire under the 
State Retirement Act, all such teachers shall 
cease to be on continuing contract* and contracts 
shall cease to be renewed from year to year un- 
til Such teachers, on 60 days notice to the board 
of education, elect to retire; or until the board, 
by majority vote of the whole membership at least 
60 days before the end of the school year, refuses 
Such renewal of the contract. 

In 1959, when a tenured teacher In the district reached the 
age of 60, she was employed on an annual contractual basis and 
In effect removed from continuing tenure status. The teacher 
requested a hearing before the board of education but was ad-* 
vised that she was not being discharged, but retired. The 
te4icher appealed to the Tenure Cofflfflisslon. 

The board of education argued that in view of its policy 
for retirement the provisions of ihe Tenure Ac^ did not apply 
nor did the Tenure Commission have Jurisdiction. 

In ruling on the question of the Jurisdiction of the Tenure 
Commission, the Supreme Court held that che Cofflmission could 
hold a hearing to determine whether the Ceacher's discharge 
was an act of the board under a reasonable retirement policy 
(in which case the Commission would have no Jurisdiction). 
However, should the Commission decide to the contrary, the 
discharge of the teacher would be in violation of the Tenure 
Act and the Commission would have jurisdiction. 

From this interpretation it can be concluded that a board 
has the right to adopt a reasonable retirement policy which mty 
be less than age 65.^ The board also has the right to employ 
on an annual basis a teacher eligible to be retired. But the 
Tenure Commission has the authority to determine the reason-* 
ableness of the school board's retirement policy upon appeal 
by an aggrieved teacher. 

Having establish ed a reasonable retirement age, school 
boards are allowed to continue the contracts of retirement age 
teachers on a year'-to-year basis, with the condition that they 
establish criteria which applies equally to all teachers re-* 
questing such continuation. The Leg islature provided that the 
contract continuation ''benefit the school system**' 

Generally, school boards follow a mandatory retirement 
age of 65 and allow all teachers to teach until 65, but none 
after. Some school districts employ a few selected teachers 
on a year-to--year basis after :2ge 65 using the criteria of a 
satisfactory physical examination. How^)Ver, the phrase "on 
criteria equally applied to all teachers*' has not been fully 
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clarified by the court, and the utilization of sonc teachers 
beyond the school district's reasonable retirement age raay 
provoke litigation by those rejected. Thus ftrr% the Tenure 
Commission has supported school boards employing only certain 
teachers eligible for re tirement . 

Leave of Absence 

The Tenure Act provides that a board "..^upon written 
request of a teacher may grant a leave of absence for a period 
not to exceed one year, subject to renewal at the vill of the 
board. "^^^ A leave of absence is usually requested for ed- 
ucational or professional purposes, illness, maternity, or 
onher disabilitv». 

A board of education, without request, may grant a <2ave 
of absence, not to exceed one year, to any teacher because of 
physical or mental disability. However, the teacher placed 
on leave of absence has the right to a hearing on such un^ 
requested leave of absence under the sane provisions a^ for a 
d Ismlssal . 

At the expiration of a leave of absence and upon return 
to service, the teacher resumes the contract status he held 
before the leave. Provisions of this statute have never been 
questioned before the Michigan Supreme Court. 

A teacher on continuing tenure returning from a leave of 
absence may be placed in any school or grade for which he is 
legally qual if led . A school district may not retain a non- 
tenured teacher, in preference to a tenured teacher returning 
from a leave of absence, in a position which the latter is 
qualified to fill.^^** 



ALTERNATIVE LEGAL PROTECTION'S 
AVAILABLE TO TEACHERS 

Public Employee * s Relations Ac t 

Any activity on the part of a school board 'to discriminate 
against an employee because of his organisational membership 
and/or activities or to interfere with, restrain or coerce 



^^^See Ellingson v. Alpena Schools, Docket No. 67-10, 
October 9, 1967; and McLain v. School District of East Detroit, 
Docket No. 68-9, December 27, 1968. 

^^^Michlgan Teachers* Tenure Act, Article V, Section 38.112. 

^^^opinion of the Michigan Attorney General, No. 3609, 
February 7, 1962 .. 

iOSibid. 



ERIC 



50 



esployccs In the exercise of their rights under the Public iqq 
Eaployce's Relations Act (PERA) is an unfair labor practice. 
Unfair labor practices charges may be filed with the Michigan 
Employment Relations Commission (HERC) by any labor organization 
or public employee, or his agent, against a public employer, 
its officers, or its agents. 

A board of education is prohibited from discontinuing the 
services of a probationary or tenured teacher if the motivation 
for the discharge was to retaliate against the teacher because 
oi his membership and activities in a union. 

The authority of the MERC in deciding unfair labor practice 
ca^es is defined by the statutes which created it. The MERC 
is licited to considering whether a public employer was motivated 
to discriminate against an employee because of his membership 
and activities in a labor organization. The charge of a viola- 
tion =ust be supported by a preponderance of evidence* which 
au>,t be convincing* that the public employer was motivated by 
tU esployee's union activity, and the charging party must 
su Klin the burden of proof. It is incumbent upon the charging 
party to produce evidence that the employer was motivated by 
aiilsosity toward the union in discharging the employee. The 
motivation of the employer is the crucial question. Mere 
suspicion, or a feeling that the employer's actions "smell 
wrong" is not enough. However* without some affirmative evidence 
of anti-union activity, mere weakness of the employer's defense 
docs not satisfy the burden of proof. 



i^^Mich. Comp. Lavs Ann. § 423.210 (1967). "It shall be 
un-lavful for a public employer or an officer or agent of a 
public employer (a) to interfere with, restrain or coerce public 
employees in the exercise of their rights guaranteed in section 
9; (b) to initiate, create, dominate, contribute to or Interfere 
with the formation or administration of any labor organization; 
Provided, that a public employer shall not be prohibited from 
permitting employees to confer wi.th it during working hours 
without loss of time or pay; (c) to discriminate in regard to 
hire, terms or other conditions of employment in order to 
encourage or discourage membership in labor organization; (d) 
to discriminate against a public employee because he has given 
testimony or instituted proceedings under this act; or (e) 
to refuse to bargain collectively with the repreiientatives of 
its public employees, subject to the provisions of section 11.'* 

^^^Parker, llyman, "Michigan Public Employment Relations 
Act and Procedures," School of Labor and Industrial Relations, 
Michigan State University, Lansing, 1970. 
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Specific "proof of intent" is unnecessary where the 
employer's conduct inevitably produces results prohibited 
by PERA. Although an employer may insist that he did not 
intend to encourage or to discourage union membership, or 
did not intend t^ proscribe the exercise of employee rights 
guaranteed under the law, yet his actions resulted in such 
a violation, it is presumed that he intended the certain 
consequences of the act. 

The MERC has neither the right nor the authority to 
pass on the sufficiency of cause for discharge of an 
employee, but it may look to the alleged cause in determining 
whether or not the reasons advanced were used falsely, and 
whether the actual reason for discharge was the union or 
concerted activities of the employee. Discharge can be for 
sufficient cause only. 

PERA does not give che MERC broad powers to determine 
whether a discharge violates the due process clause of the 
14th Amendment or the Civil Rights Act of 1871; to duplicate 
the role of the Teacher Tanure Commission and determine 
whether the dismissal was for reasonable and Just cause; to 
pass upon the validity, propriety, or soundness of the 
decision to discharge an employee; to decide whether a dis- 
charged employee received due process of law, or whether Just 
cause existed for the action taken against him. An arbitrary 
dismissal which does not violate PERA cannot be set aside by 
the MERC. It is not a violation of PERA if a public employer 
goads an employee into quitting in order to save money, or 
because he considered her to be a poor teacher. 

If an employee is forced to resign because of his union 
activity, his separation may be treat ed as a "const ructive 
discharge," and a violation of PERA. 

Of several unfair labor practice cases Involving charges 
or interference and discrimination of teachers, the MERC found 
one violation which resulted in a reinstatement order. In 
Summerfield School District, 111 a probationary teacher was not 
offered a contract for the ensuing year by a unanimous vote of 
the board of education, contrary to the recommendation of the 
superintendent.. Thi^ was the first time in the five-year 
tenure of the superintendent that his r e commend a t ion had been 
overruled. The teacher, as leader of the teachers* bargaining 
team, had been aggressive in his negotiations at the bargaining 
table, and had evoked the ire of certain of the board members. 



lllSummerf ield School District, No. C68 D-37 , 1969 Lab 
Ops 439. 



ERLC 



52 



Several school board ciembers testified they had received com- 
plaints about the teacher and that he was terminated because 
of: "The way the classes were conducted; the way people felt 
about him; the way the public felt about him..." None of the 
board members had observed his classroom procedure. 

The principal had never discussed the teacher with any 
board aenbers, except with the superintendent who recommended 
the teacher's retention. When the superintendent discussed 
with the teacher the reason for his discharge, the super- 
intendent said, "I don't believe you are getting the message," 
which was, in the Commission's opinion, meant to convey the 
meaning that the real and undisclosed reason for the dis- 
charge was for irritating members of the school board by his 
aggressive representation activities. The Commission ordered 
the teacher reinstated in his position without prejudice to 
his seniority rights. It further ordered that he be re- 
imbursed for loss of pay for the discrimination, less any 
interim earnings. 



Job Security and Federal Law 

The validity and application of the Michigan Teachers' 
Tenure Act is subject to the basic requirement that it must 
not violate the Federal Constitution, as amended, including 
the Bill of Rights or Federal Statutes. In all cases the 
Federal Constitution and its interpretation by the federal 
Judiciary controls state action, and every teacher has the 
right not to be punished or to suffer retaliation by a board 
of education in the exercise of his constitutional rights.^ 
A school board or school administrator, while acting under 
the color of state law, may not deprive a teacher of rights 
secured by Che due process clause of the fourteenth amend- 
ment through the Civil Rights Act of 1871. The specific 
prov is ion is : 

tvery person who, under color of any statute, 
ordinance^ regulation, custom, or usage, of any 
State or Territory, subjects, or causes to be 
subjected, any citizen of the United States or 
other person within the juridsiction thereof of 



JLllii* Testimony waS given that he (the teacher) 
''lectured Coo much and ran his classes like a college 
professor. 
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the deprivation of any rights, privileges, 
or immunities secured by the Constitution 
and Laws, shall be liable Co the party in- 
jured in an act ion at law, suit in equity, 
or other proper proceeding for redress.^^-' 



There are constitutionally nonpermissib le reasons for 
refusal to rehire a teacher. If the reason, either as stated 
by the board, or as suspected by the teacher, for the refusal 
to rehire is constitutionally nonpermissible, the teacher can 
state a claim for which relief can be granted under 42 U.S.C. 
Section 1983. A school board may not refuse to reemploy a 
probationary teacher, or discharge any teacher on account of 
his race, or retaliate against him for exercising his con- 
stitutional right to protest racial discrimination. Neither 
can a school board remove a teacher fox belonging to unpopular 
or minority organizations, who, outside of school, exercises 
his rights as guaranteed by the free speech clause of the 
First Amendment, nor for his religious convictions, nor for 
exercising his rights against self-incrimination. 

When the moving cause advanced for nonrecention is a mere 
pretext or a sham and the real reason is constitutionally 
nonpermissible, the school board and its administrators may be 
held personally accountable. When the school board's dis- 
cretion is challenged, the burden of proof is on the teacher 
to demonstrate constitutionally nonpermissible grounds. 



11342 U.S.C. Section 1983. For example of this legal 
principle's application, see Lucia v. Duggan, 303 F. Supp 112 
(1969) where bearded teacher was reinstated with back pay 
plus $1,000 for pain and suffering. School board members 
and superintendent, not district, paid damages . 
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Michlqon Teachers Tenure Act 

An Act relative to contmuinq tenure of office of ccrtlticated teachers in public 
oducatjonal institutions; provide for protationary periods; to regulate discharges 
or demotions; to provide for resigncjions and leaves of absence; to create a state 
tenure commission and to prescribe the powers and duties thereof; and to prescribe 
penalties for violation of the provisions of this act* 



The People of the State of Michigan enact: 

ARTICLE I. 
DEFINITIONS. 

§ 38.71 Dofinifions; feocher. 
Section 1. The tenn "teacher" as used m thij act shall include all certificated 
persons employed for a full school year by any board of education or controlling 
board oi <cty public educational Institution. 

§ 38.72 Some; cerfificofed. 

Section 2. The term "certificated" shall be as defined by the state board of edu- 
cation.* 

^38.73 Some; controlling boord. 

Section 3. The term "controlling board" shall include all boards having the care, 
rianigoment, or control over public school districts and public educational institu- 
tions. 

§ 38.74 Some; dsmots. 
Section 4. The word "demote" shall mean to reduce compensation or to transfer 
to a po£>:tion carrying a lower solory. 

§ 38. 7S Some; school yeor. 

Section 5. The "school year" shall be defined as the legal school year at the 
time and place where service was rendered. 

ARTICLE II. 
PROBATIONARY PERIOD. 

§ 38.01 Probofionory period; teachers fhof hove served one system the re* 
quired period on effective dote of act; authority of controlling board. 

Section I. All teachers during the first tv.'O school years of employment shall be 
deemed to be in CJ period of probation: Provided, That any teacher under contract 
at the titnt? this act becomes eiiective v/ho has previously rendered two or more 
years of service m the same school district shall be granted continuing tenure 
immediately upon reappointment by the controlling board. Any such controlling 
Loard by unanimous vote of its members, however, may refuse to appoint a teacher 
who has rendered two or more years .service in the school district under its control.^ 
In iho event the vote against reappointment of such teacher is not unanimous the 
crontrollmg board shall deem such teacher as on continuing tenure with full right 
to hearing and appeal as provided in article four and article six of this act: Pro- 
vided further, That the controUin.) board, after this act becomc^s effective, may 
place on continuing tenure any teacher v^o has previously rendered two or more 
years of service. 



§ 38.82 Some, number of yeor$ o teocher moy be required fo serve; exteii* 
sion of period. 

Section 2. No teacher shjll be required to s>ervo more thorj one prob-tlonnry period 
in any one school district or institution: Provided, That a third year of probation 
may be granted by the controlling board upon notice to tht» tenure conimi:>sion. 

§ 38.83 Some; notice to teacher, written stotement. 

Section 3. At least 60 days before the cio^e of each school year tiie controllinci 
board shall provide the probationary teachor v/ith a definite written statement as 
to whether or not his work has been sotistviwtory. Failure to submit a v/ritten state- 
ment shall be considered as v-onclusive evidence that the teacher' f, v/ork is sat* 
isfactory. Any probationary teacher or teacher not or. continuing contract shall be 
employed for the ensuin>3 year unless, notified in writing at least 60 days before iUc 
close ol the school year that his services will be discontinued. 

§ 38.84 Some; application of Articles 4, 5 and 6. 

Section 4. Articles 4, j and 6 shall not apply to any lea»„her deemed to be in n 
period of probation. 



ARTICLE HI. 
CONTINUING TENURE 

§ 38.91 Continuing tenure, odmini strati ve copocity, provision in controct to 

govern. 

Section L After the satisfactory conipletior. of tr.- probationary period, a teacher 
shall be employed continuously by the controlling boa d under which the probation- 
ary period hoG been completed, and shall not be dismissed or demoted except as 
specified in this act. If the cont'oU.ng t>oard sl»all proviue in a cx^ntract of employ- 
ment of any teacher employed other than as a classroom teacher, including but not 
limited to a superintendent, assistant superintendent, principal, department head or 
director of curriculum, made with such teacher after the completion of the probation- 
ary period, that such teacher shall not be deemed to be granted continuing tenure in 
such capacity by virtue of such contract of employment, then such teacher shall not 
be granted tenure in such capacity, but shall be deemed to have been granted con- 
tinuing tenure as an active classroom teacher in such school district. Upon the 
termination of any such contract of employment, if such controlling board sl.jll not 
re-employ such teacher jnder contract in any such capacity, such teacher shall be 
continuously einployed by such controlling board as an active classroom teacher. 
Failure of any controlling board to re-employ orj such teacher in any such capacity 
upon the termination of any such contract of employment shall not be deemed to Le a 
demotion within the provisions of this act. 7'he salary in the position to whicli such 
teacher is assigned shall be »he same as if he had been continuously employed in 
the nowly assigned position. Failure of any such controlling board to so provide in 
any Such contract of emplcyrnent of any teacher in a capacity other than a classroom- 
teacher shall be deemed to constitute the employment of such teacher on continu- 
ing contract in such capacity and subject to the provisions of this act. Continumcj 
tenure shall not apply to an annual assignment of extra duty for extra pay. 

§ 38.92 Some; employment by another controlling board, maximum length of 
probotionory period, option of board. 

Section ?. if a teacher on joritinuing tenure is employed by another controlling 
board, he shall not be subject to another probationary period of more than 1 year 
beginning '//Uh the date of employment, and may at the option of the controlling 
board be placed immediately on continuing tenure. Any notice provided under 
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:,».-f;ion < ox aru*-lo ^ ai it liw. n .,f U^,jt.t 60 My.-, hoioro th<- cx>rnpletjon of 
ih.i /fjr oi prot^Oi. li i t,. t hti i-n oriUm.ins| t»»iiure t^ocor.ioa an employee 
ot anchor ?or.ironin<^ bociri ^ : oUt v^t --l^wi vii^tri. t ontioxjtioii. consohdation 
or olJH^r :orin ci school iioiricr reor^jr.isatioii, ht- j,hali i^e placed or; contznuin>^ 
rt-nufo %vi:h.n 3C aay^j unless i\t^ -olitrtTiIins, ;.oarvS, a vote on an Individual 
C'OSiJ, pi.SvN>tj 'hf^ ti'vSChtT 0:1 net mor. thiti i ycMr proLcsl:on. 

AhlkLi r. 
nSCHAh^L. lL^:C^iO^ hLl'lhiAiLM. 

$ 33.101 Discharge, demotion or retirement of teacher. 

J'«*vt;oo I. !r;v>chur<?t' or vinr.i^ti^i: i j t. ^5v-li«»r ^n .•o{iU:;uin^ tenure iiuiy mode 
rnly for rea..o:i.it an-i ^u^l ;:tv.^c. &r.ly vittor ^uch charcjeo. notice, hearing, and 
detei.Tiinition thefecJ, ir^ :.orv matte.- proujod. Nothm.; in this act sball bo 
trued -^^i pre/enUii; jny -^riirv.ih:uj i/O^rJ trotu «-i*t jr^iiohin.^ a rcat>onablc policy 
for rvtirt?tn.^t to oj^ply equuiiy t^ ^ii t(?adifr.:. who irc elujiC'le lor retirement under 
Act Mo. P6 o! tho Putlic A:^to ot 19 J >r hawnvi eotaL^lislifd a reasonable rotire- 
in*?nl ^4'" ?o!:^y< from irtupcrurily contiuuinj ^n ^ntv'ria equally oppht'd to all teach- 
^r^ tho -:;ntract on a >cjr-tv?-yejr l^oii, ot any tesJs.hor ^iiom the controlling board 
mi ihl h :c ret-.ui f oyoni tlit e^tjth Jiea rt-tirctnont at;o lor the bonoht of tht» 
^ 'hoc! .;y 4#"»5fi. 

^ 38.102 Same, written charges, signatures, professional services. 

2<*c;io:i J, AH wh,ir>,v u pui^t :i teacher shall t^e made in wrturKi, signed oy the 
pcrsoi* :iiaV.in.i th. ttm , jt.j i.lcd ^ith :he otvretary. clerk or other aesi<inated 
^:;is>'; th*^ contj^lliii 4 li,:r-;oii. jonceining '.lie <>.h<iracter ol professional 

,fT..^*-*r> J.ktll Uioi a: 1 m.>: bC ijy^ t^eiure the clOi>o ol the school year. Ihe 
^rnircllir.q board, i: u de^.^t^d tv pro-ee i upon ^uch charqei,. sha[{ furnish the 
teaJ.er Aith d w'/ritten st jt<^i..t nt 01 tiu* cha'sjos invludin^j u statement of the teacli- 
»*r'«: r.^h:.. undor tli:^ arti^i*. ^tiJ ^>hall, at the op'.ion ol the teacher, proviae lor a 
;i*'ir*n-j ;o take pl'jc*^ not h-^^^ than 31. nor mofc than dayty alter the liling ol such 
,h:rKv. 



^ 38 103 Same; suspension, compensation. 

/^.'vtion 3. Cn th*:? fihn:j ot iiar jej, in accordance with this section, the controll- 
ing, coari :!iay i>ui>pen:i the j^-^ut^^^A teacher from a^-ttve perlonnance ol duty until a 
.^•»_-ii>ior. u roi^Jered by th., -ontrolhn j toard. but the teacher '.s salary shall con- 
tiriu** aur:n-^ such saspoi\,^iori I royidod. Ihat il the decision ol the controlhnq 
co^rd ic appealed and th' t^riu..^ cnimii>.>ion rev/orsei> the decision ol the controU- 
m } i *^a; i the tojc!it*r vr.titlod to all salary lost as <i rojAilt of sudi .suspension. 

38. 104 Same; Hearing. 

»>>'"ti :'n *». 'Ilir h»«ariti } ^hali tjo u^^n lusted in accoraonce ^ft/ith the followiruj pro- 
visions: 

I. Hi** hearing ^hall be piii>Uc piivatt- at the opuon of the toaciier alfectcM. 
b, Uo action i-h j!i 1 tak.,a rc.ultinj m the demotion or jisini;;,.->al ol a teacher 
oy.-*»pt r.y a major. I y vou' of the rr»er«ber.i ol the controllin g board. 

'*^>^h ihf t'^'Hi. <aut th', p^^-r^on tihn-j charge.-* may be represented by cour.sel. 
A. 1 1 '^^tiPAOtiy a: ho.:.'inv|.<3 .jhjll t^f on oath or atlirrttation. 

f^, Ihf^ controlling L<-.ard ohciU t-tLploy a .•>tf'no jrapher ^ho v>riall ruako o lull record 
ot the pfoceedinrjs »iuch h«,arir' } -.'li-: iwi.o shall. iMthm ten d.iyc, iltnr the conclu- 
.^lus* lli^'tf^oi, furnix>h the ontrivUifi \ Loata jn^l th'- tc-a^hef ultected thereby with a 
'"Op/ 1 th'-' t:.ir.. . ijpt L>1 ».uch r.^vori, rt^hii.h ohall t'e c^Ttiiiod to be conjploSe and 




I. An/ !icaztii<»j Ui'[<* iot the ii.>itii^..<]l ur Ji'iiiottoa of o tcviv-hor. \iti provided in 
this act, must be con^ IuJ^lM by j iu>.i^iAjit tn writin^.? v^'ithin tiltc^^n vio/.^ jfter the 
termination of theheorinq. A copy ^u^^h dewi£>i\^n Jioil i^v tunus.iifj the teiicfter 
affected withm five days after Xho decision »t} rendered. 

>4» llic oontrolIiiK] ooord sholl hove the power to £>ubpocno witne£>.se& ani docu- 
mentory ^jvid'^nce, jnd i>iuiU Jo oo cn it^ o'Mi niwtioii or ot the roquet the tc-achor 
a<>;\iinc>t v>4iiom chor^je»» hovt- i^ceu uiat^ic It any peii»oi* ol»oll rcfu£»i. tu appear and 
testily in answer to <u\y <>ubpevna i.»i.ue».i Ly the vontroih.i-j boaiJ, is<ich v-untroUujij 
board ma/ p«*!ition the v-ucuit ..ourt oi the county oettm.j forth {ii<' tact«» which court 
shail there upon i;a>;sue it«> oabpociiao v*untmandntv| i>UN,-i» person to sippear before t!»c 
ControUin.i coard i\ic:%j lu tei>tJy a^ the matters beiu.j iii^uirid into, /'ny failure 
to obey s;uch order of tiie s;ourt may l e puit;;>hed by i>uiwh coutt lo ^onteiupt thereof, 

i 38^105 Necessary reduction in personnel, first vacancy. 

Section 5. Any teaU»or on permanent tenurt.* who&c services are tema noted be« 
cause of a necessary reducti^^-n in perbonnel .^hali bo oppoiUled W th«v Urt.t vocoiicy 
in the school district for whicii he la certified and qualitiod. 



AHTICLL \\ 
ni:slGNATICi\ AM LLAVi. 01 AhSLKCl . 

^38. ttl Resignation and leave of absence^ teacher*s duties, notice. 

oection 1. I)u tt'o*. her on wontinuinv^ tenure oljoli diicontmuo fu£> service»> wttJi 
^my controlling) toar i ept by iuutu»,»l coni>ent, without ^jiViiisj o >A/ritten notice to 
said controUincj boajd at ltj^i>t i>ixty day^* teiore^ ».>ep;ember iir.,t of the en^uiin^ 
school year. Any teacher iiov^ontinuin.^ hi^ ^er«/i^os in any othk.f ;:ionner than a;; 
provided ill thi.> oei^tioii f>haii lorteit hi^ ii^jht^ t«j continuin^j tt^nure previously oc* 
quired undef this act. 

§ 38.112 Same, leave of absence, physical or mental disability. 

Section Z. t\Xiy coiitrolhn^j booi J upon written request of a teot^hi^-r n»ay ^jront leave 
of absence for a period no. to exceed one year, subject to renewal ot th<' v/iU of the 
board. Provided, 11»at without request, leave of absence tfocausf oi physical or 
mental disability may i.e ^^jronted by any controllinq board lor o period not to exceed 
one yea:. Provided further, That any teacher so placed on leave of absence shall 
ha/e the ri^ht .o o hearing on ouch uttrcquc^ited leove of ob^onv^i in accoidanco 
With the provu.ionw fo: o hearing in article four, section four oi this act. h rovided, 
'iliat no lea e of ao^on^e shall oerve to terminate continuing teriurt* previously 
acquired unoer this act. 

ARHCLE VI. 
HIGH ! TO APPI:AL. 

§ 38.121 Appeal; hearing notice. 

ooction I. A teacher who hat. achieved tenure stotus may appeal any docii>ion of a 
controlling hoard under thi o out ^^ithm jO doys f.'om the dote of such de^-ioion, to a 
state tenure v,ommi^oion. Thit otote tenure commission isliall provide for a hearing 
to be held //Uhm 60 day^, from the date of appeal. Notice and conduct of such hear- 
ing shall be the sanie as provided m article I. section A of this act, and in such 
Other rules and regulations ao. the tenure commission rnay adopt. 




AhllCLR Vll. 
riA IL l i.NUHL COMMiSSiGN'. 



§38.131 State tenure commission; creation, members, ex-officio secretory; 
legal advisor, 

Section L 'Hiore i;> hereby ^rcatod a stale tenure commission of S members: 2 of 
whom sJliall to clcssjooru int>: motors. 1 a rnernber of a board of education of a 
•iradc'd or city .sdiool district, 1 a person not a member of a bourd of educotion or 
a teacher, and 1 o ^superintendent of schools. 'Hie superintendent oi public Instruc* 
tion shall be ex-officio secretary uf the commission, and the attorney qeneral shall 
ot;siqn to th« commission an assistant who shall be legal advisor to the commission. 

§ 38.132 Some; terms, vocancy. 

Action Viithin thirty days after the effective date of this act. the qovemor 
^hall appoint the members of the tenure commission for the foHowmq terms: One for 
T term oi threr yeais. one for a tonn of two years and one for a term of one year, 
f i-h tonn ^hall br>g:n on the first Jay of Septcmbt?r, Immediately preceding the ex- 
piration of tiieir respective' tenns the ^loverngr shall oppomt succeeding members of' 
ilio ienur<» c-ommissiou for !er:n« of fivu year.s. In the event of a vacancy on the ten- 
'jro connujsiofi the governor „hall immediately appoint a successor tocomplete the 
nnex|>jr«'il ;»*rm. 

*f 38.133 Same, geographical quotiftcotions of members. 

J^'-tu^n \ JvVl more than one member oi the tenure commission shall be appointed 
iioiix any one school district. 

% 38.134 Some; qualification of teacher member. 

iVctioM S. Any teadier appointed! to the tenure commission after September one, 
niiir't<?e:i hundred thirty-oiqht, must be on continuinq tenure. 

^ 38.135 Same; teacher member's status with controlling board.. 

*.Vc»ion r. Memborohip on the state tenure commission sfiall not adversely effect 
ihi- r.tatui, oi tho teadior's tenure with a controlling board. 

V 38. 136 Some; meetings. 

Ijection 6. IIjo tenure commission shall meet twice a year at stated ti^nes in the 
city of L <3ni;ino, and at such other timej. and m sucli other places as shall be 
delormme j by tho commission. 

§ 38.137 Same; power to enforce act. 

v*<»ction 7. lilt* tenure commission is hereby vested v/ith such powers as are 
necosiiary to carry out and enforce the provisions of this act* 

^ 38.138 Some; compensation and expenses. 

, tioii 8. Tl)e metJihorja, of th*^ state tenure commission sliall receive $25,00 
P< » iay while hearing ca^es and shall be reimbursed for necessary traveling and 
oth*.r t xpi u..t tiuurred in the performani,e of the duties of the commission, Hie 
ex^tnv>ei> of the state tenure commission shall be paid out of oppropriations made 
by the Loqislature. 

h 38.139 Same; duty to act as board of revie./. 

Jt^vtion 9. Ilie toriure wommis^ion shall act as a board of review for all cases 
appeaUd fron. the decision of a controlhn.j board. All records shall be kept in the 
office of the siuporintondent of public instruction. 
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§ 38.140 Som«« firsr m««ring, elecrion of choirroon ond secrerory, rule^ ond 
r^gulotions* 

Section 10. V*»t!nn thift/ Uoj'k ahcr the oHovtivo dote ot. thii* uct, the tonur ? 
mission shall hold a mcctinq tn the cVt' Ljri.*Ati4 ior the purpose of Orijatu/.auon 
and the election of a chaimian oni secretary^ ik^th of t.vhom shall t>e i;icmber:> ot tho 
comnussion. *V\ie tenure commission ^lali draw up rules and re^julations and slial* 
have the power to amend SvSiio arid to providtj tor xhu conduct ol itt, utlair» in such 
manner os shall h^s consistent with the ptOvi:jicns of thiG a«^t« 

AhTiCLF. Viii. 
DISTRICTS, 

§ 38.151 Applicorion. 

Sc*ction I. Ihis act shoU apply to all school districts of the s:ote. 

AHTiCLh: IX 
PtNALTY. 

§38.161 Penolry, 

Soction I. Failure of any member of a controlling board to *.oi:»pIy with any provi- 
t»ions of thii» a^t ohjU be deemed a violation of the law and t,hall oULjcut i>aid mem- 
uor to tho some ponuity as proscribed for a violation oi thw acnural ±>chool U'w, 

AHTICLC X. 
INC0NSISTLN1 ACTS. 

Sec. 1 repelled \0A7, Acx 129. 

^ 38.172 Woiver of righrs by reochers. 

isoctior: 2. No teacher may waive any riii^hts arid privileget> undet thu> awt in ai»y 
contract or agreement made with a controninci board. In tJiv <.*'M»nt thsit any ic-ction 
or s*»»cttons of a contract or agreement entered into b^nweui u tvacht-f ^aid a cuntroU- 
ir>g board tr.ake cotitinuoncc ol empluyntota of such ic-av-iic-r voiiiingcnt upsjtk *-eirtsiin 
conditions wluch may be interpreted as contrary to the tca.jOnubI& and juj>t cau.>c».i 
for di:5<nissals, provided by thid act, ijuch sc<^XiCt^ or accUwr*^ oi a contr^jct or 
jqroemenr shall be invalid and of no effect in .vlution to dctern^inativn of coiiiiiui- 
aiice of employment of such teacher. 
Auicic XI repealed 194\ Act 267. 

ARTICLE XI!. 

^ 38.191 Effecrive dole, 

Secn«.r» 1, *Ilu;> act shall take effect and be in lufce from and after September 
firs!, nii)i>K>ea hundred thirty seven. 



TIACNIft'S ItHUM 



(By muthority of art. 1. liar. 2, Act No. 4. Public AcU of 1937 (Ex. St«.) 
[CL 1948, § r8.71 ct seq.].) 

R 390.M1. Certification of teachers under teacher** tenure act. 

a. For the purposes of teacher tenure under the provisions of article 2| Act No. 4> 
Public Acts of 1937, Extra Session, ''certificated" as it refers to teachers shall include 
any teacher holding: a Michigan certificate which is valid for the position to which 
he is assiicned, but shall not include nondejcree persons holding special certificates as 
teachers or teacher aides in training: in experimental prof^rams. 

b. For the purposes of article 3. Act ! 4, Public Acts of 1937, Extra oession, 
•*certificateU** shall include any teacher who Ms a junior (connmunity collect / per- 
manent certificate, an elementary or secondary permanent certificate, or an elementary 
or secondary provisional certificate. It shall also include any teacher who holds both 
a bachelor's degree and a life certificate. In the event that a nondegree life certificated 
teacher is employed in a school district which has adopted tenure on or after July 1, 
1958, or whose services have been acquired by a tenure district through school district 
reorganization or annexation, the teacher shall be considered certificated u.ider the 
provisions of article 3, Act No. 4, Public Acts of 1937, Exvra Session, if he annually 
completes 6 semester hours of additional credit applying on requirements for a bache- 
lor's degree: Provided that the state board of education may make exceptions to 
this requirement in hardship casesr It shall also include any teacher who holds a 
degree but is serving on a special certificate because of other deficiencies toward a 
provisional certificate, providing that he annually completes 6 semester hours of 
additional credit applying toward such deficiencies. It shall also include any nondegree 
teacher serving on a special certificate because of deficiencies toward a provisional 
certific::te providing that he completes annually 6 semester hours of additional credit 
applying toward such deficiencies, but shall not include nondegree persons holding 
special certificates ns teachers or teacher aides in training in experimental programs. 

HISTORY: 1954 ACS 6. 16; 1W4 ACS 25. P. 36: 1954 ACS 27. p. dj 1954 ACS 40. p. 25. 



MtMITS TO SOIICITOKS 09 ^RIVATI TRADE SCHOOU 
ANP INSTITUTIS 

(By authority of Se:. 2b, Act No. 1^8, Public Acts of 1043, as amended) 

R 390.671. I. Solicitors. 

1. No permit will be issued to any solicitor or salesman unless the school he repre* 
f^nis is approved or licensed by the Michigan state board of education. 

2. Separate applications must be submitted for each school represented. 

3. Separate permits will be issu&i for each school represented. 

4. It will be the responsibility of the schoul to notify the state board of education 
when the employment of the solicitor is terminated. 

5. Within 10 days of termination of employment with a school, the solicitor must 
return the permit to the state board of education. Willful failure to do so will be grounds 
for invalidating other permits held. 

6. Failure to obey the law and the rules and regulations promulgated by the board 
of education shall constitute grounds for revocation of permit. 

HISTORY: 1954 ACS 13. p. 74. 

rat rOK STATtMINTS Of ^KOVISIONAL OR UK aRTIMCATIS 
OR OUHiCATtS or NRMANINT CIRTUICAnS 

(By authority of Act No. 202, Public Acts of 1903 [CL 1948, § 390.431 et seq.]) 
R 390.691. 

There shall be a fee of $3.00 charged for providing a statement of the Michigan pro* 
visional or life certificate, or for a duplicate of a Michigan permanent certificate when 
the issuance of such a duplicate permanent certificate is approved by the state board of 
education. 

HISTORY: 1954 ACS P. 22. 



STATE TENURE COMMISSION 



ftUiat Of MACTKl AN* MOCWtftl 

(By vixtut of th« authority vMttd in it by Act 4, Public AcU of 1937 [tx. 
[CL 1948, I 38.71 tt leq.] th« itAt« ttnurt eommiuion iiiues the foUowinf 
rulei of practice and procedura which it flnda neceiiary to carry 
out tha proviiioni of aaid act). 

R 38.71. DcftnitiMia. 

1. Tha tarm "act" aa uMd htrtin ihall maan tha tanurc of teach en act, Act 4, 1937» 
(Ex. Sail.) [CL 1948, $38.71 at laq.]. 

2. Tha tarm "controUinf board*' ihall mean the achool board where a teacher ii am- 
ployad. 

3. The term "commiiiion'' ihall mean tha itate tenure commiision created by the 
tenure of teachara act. 

4. The term "petitioner*' and "appellant" shall mean a penon initiatinf a requeit for 
a hearinf under tha •^t 

HISTORY: 19S4 ACS 10. D. 5. 

RULES 

R 38.101. 1. Busineaa hoora. 

The office of the commit lion ihall be tha office of the chairman of tha commitiion 
and will be open from 9:00 to noon and 1:00 to 6:00 p.m., daily except Saturday. 

HISTORY: 1654 ACS 10. p. 8. 

R 38.1 02« 2* Repreaentation. 

Practice before this commiiiion ihall be limited to attorneys at law in good standing : 
Provided, That any teacher whoia rights are affected may appear for himialf. 

HISTORY « 1984 ACS 10. p. 5. 

R 38.103. 3. Appearance. 

Any attorney repreientins: litigants under thii act ihall fi\t an appearance in wrltinf , 
(iWng lama with the chairman of tha commiiiion. A teacher repreientinf himielf 
shall alio Ale an appearance in writing in tha lama manner. 

HISTORY: 19S4 ACS 10. p. 8. 

R 38.104. 4. Form and style of papers. 

All papers Aled with the commiision shall be either printed or typewritten, and if 
typewritten, shall be on only one side of plain white paper. This paper shall be no 
more than 8^ inches wide and 13 inches long. The original of any pap.^r.'S Aled shall 
be filed with the commission chairman along with 3 copies, duly signed by attorney, 
teacher or controlling board member, whichever the case may be. 

The proper caption shall be placed upon all papers filed. The full given name xind 
surname shall be set forth in tha caption. 

The full name of the school board shall be set forth also. 

HISTORY: 1684 ACS 10. p. 8. 

R 38.10$« 5. Initiation of appeal 

An appeal from a decision of a controlling board under this act may be initiated 
by a teacher within 30 daya from the date of such decision, with the filing of a 
notice of appeal by petition directed to the chairman of the commission in person or 
by registered mail, and substantially in accordance with the form hereinafter set forth. 

The petition shall be complete in itself so as to fully state the issues and shall 
contain the following: 

1*8 



STATE OF MICHIGAN 
STATE TEACIIEUS' TENURE COMMISSION 



Appellant 

vs. Docket No. 

Appellee 

PETITION 

TO THE STATE TEACHERS' TENURE COMMISSION: 

The above named appellant hereby petitions for a hearing and uppcalt; the decision 
of appellee^ and as a basis alleges as follows: 

1. (Set forth jurisdictional averments and principal ofHce and residence) 

2. (Enumerate specifically the assignments of error in a concise manner) 

3. The facts and law upon which the appellant relies as basis for appeal are as fol-> 
lows: 

(Here set forth allegations of facts relied upon» in orderly and logical sequence, 
with subparagraphs lettered, so as to inform the commission of the issues to be 
presented and to enable the appellee to admit or deny each specific allegation) 
Wherefore^ the appellant prays that this commission may hear the appeal and (state 
the relief desired). 

Signed 

Appellant 

STATE OF MICHIGAN) 

SS 

COUNTY OF ( 

, being duly sworn, says 

that he or she is the petitioner above named; that he or she has read the foregoing 
petition, and is familiar with the statements contained therein, and that the state- 
mcnts contained therein arc true, except those stated to be upon information and 
belief, and that those he believes to be true. 

Signed 

Subscribed and sworn to before nic this day of , 

A. D„ 19 

Signed (OfHcial Title) 

HISTORY; loU ACS 10. 5. 

K 38.106. 6. Filing. 

Any document to be filed with the commission must be filed at the ofHce of the 
chairman. 

HISrOKY; 1951 ACS 10. p. 6, 

li 38.107. 7. Docket. 

Upon receipt of the notice of appeal by petition, the appeal will be docketed and 
assigned a number, and the parties notified thereof. Tins number .shall be placed by 
the parties on all papers thereafter filed in the proceeding. 

HISToKVr |»54 ACS 10. p. 6. 

R 38.108. 8. Service of notice of appeal. 

The appellant shall forthwith serve a copy of the notice of appeal upon the appellee, 
and shall file with the chairman of the commission proof of service within 5 days 
after such service. Service shall be made by appellant or his attorney in person, or 
by registered mail with return receipt requested. 

inSTOHYs 1V5I ACS 10, p, 6, 



ADMINISTRATIVE RULES 



R 3S.109. 9. Answer. 

After service of copy of notice of appeal by petition, appellee shall have 15 «lays 
within which to die an answer thereto. The ani^wer s^hall contain specific admission 
or tienial of ench material :tlie};ation of fact contained i«i the petition, and a state- 
ment of fact or facts upon which appellee relies for defense, and shall contain any 
nttlrnrative alletrations to be relied upon by appellee. 

Each paraprraph contained in the answer >hall be numbered to correspond with the 
para^rtaphs of the petition. An oriprinal and li copies .^^hall be filed with the commis- 
sion chairman and a copy bhall be served by ordinary mail upon appellant or his 
attorney. 

IllSTOUV- ti'M ACS Ii». ,» *: 

R 38.110. 10. Hearinjcs. 

The commission chairman shall set a time and place for hearing; the appeal, provided 
that it shall be held within GO days from date appeal notic* is Hied with commission,^ 
if at all possible. 

R 3S.!n. 11. Notice of hearing. 

The eommis^^iun chairman .shall notify all partie.s inteie>ted« including the members 
of the commission, of the time and place of hcarinjr either in person or by ordinary 
mail at least 10 days prior thereto. Parties shall arranjre to be on time with wit- 
nesses, and exhibits must be ready for presentation at such time, 

IIISTOICY' IJ'il At'S I". |». ' 

R 3S.112. 12. Failure to appear. 

Kxceptinir for jrood cause shown in writing:, the appeal will be heard at the place and 
iioitr set. Unexcused absence will not be :i basis for delay or adjournment of the 
hearing;. 

HISrOICY ACS lu, J. 7. 

R .TS.na. 13. Evidence. 

The Icjral rules of evidence will be adhered to at the hearinj; as much as possible 
and the hearing; will proceed with the same decorum and orderly procedure used in 
the circuit courts. 

IIISTOKV' VAl ACS IM V. '.. 

R .3$.tU. It. Amendments. 

Either party may ani*»nd \\U petition or answer at any time prior to the hearing, 
by consent or by order of the commi.ssion. Amendments shall be in writing and 
>crvod on all parties concerned. 

HiSrOKY: If. I ACS \». P T. 

R .IS. 115. l.*;. .Vdjoumments. 

No continuance shall be granted e.vcept for jrood cau.se shown by the parties con- 
cerned, antl then only upon notice in writing: to the chairman of the commission at 
lea^L 10 <lays prior to the date of the heaiin^, provided that the lenjrth of the con- 
tinuance shall be discretionary with the commission. 

HJSTOKV' VAX ACS M*. v. 1 

R 3S.nf>. 16. Substitution of attorney. 

Substitution of an attorn ty shall be made only upon the stinulntion of the with- 
ilrawni^ attorney antl the .substituted attorney beiu^ promptly filed with the com- 
mission. 

Hl.^roicY r-w Ars \u. i, 

R 3$.U7. 17. Stipulation of facts. 

The pat ties, by .stipulatum in uri',intr filed with the commission oi pre.sented at the 
heai'iu); may aitrree upon any facl'^ involved in the appeal. 



iiiSToKV I 'M Ars \» |.. 7, 




GENERAL SCHOOL LAWS - PART IV 



R 38.118. 18. Proposed flndinga of fact 

The commission may require either party to a proceeding to submit proposed 
findings of fact at the close of the hearing or within such time as it may direct. 

HISTORY: I9S* ACS 10. p. 7. 

R 38.119. 19. Briefs. 

The commission, in its discretion, may require that briefs be submitted either before 
or after the hearing and may designate the manner of filing and serving the same and 
the time therefor. 

HISTORY: 195* ACS 10. p. 7. 

R 38.120. 20. Oral argument* 

The parties shall be entitled, upon request, to a reasonable time at the close of the 
hearing for oral argument, which shall be included in the stenographic report of the 
hearing. 

HISTORY: 1954 ACS JO. p. 7. 

R 38.121. 21. Witnesses and subpoenas. 

a. Witnesses shall be examined orally under oath, except that for good and excep- 
tional cause, the commission chairman may permit the testimony to be taken by 
deposition under oath. Any such deposition shall be taken in accordance with the 
procedural requirements for the taking of depositions provided by the laws of the 
state of Michigan. 

b. Applications for subpoenas may be filed by either petitioner or appellant at 
least 1 week prior to the hearing. It shall be in writing directed to the chairman of 
the commission and the subpoena may require the attendance and testimony of wit- 
nesses and the production of any evidence, including books, records, correspondence, or 
documents that relate to any matter under investigation or in question before the 
commission conducting the hearing or investigations. 

c The application shall specify the name of the witness, his address, and the nature 
of the fact to be proved by him, and, if calling for documents, must specify the 
same with such particularity as will enable them to be identified for purposes of 
production. 

d. Witnesses other than the real parties in interest summoned before the commis- 
sion shall be paid the same fees and mileage that are paid witnesses in the circuit 
court in the county in which the hearing is held. Witness fees and mileage shall be 
paid by the party at whose instance the witnesses appear. 

HISTORY: 1954 ACS 10. p. 7. 

R 38.122. 22. Decision or order. 

Any decision or order of the commission shall be effective only by majority vote of 
the members of the commission provided that at the conduct of the hearing the 
rulings of the chairman shall be final. 

Any decision or order of the commission shall be served in writing to the P*fties 
concerned, or to their attorneys, if represented, by ordinary mail within a reasonable 
time after conclusion of the hearing. 

HISTORY: 1954 ACS 10. p- 8. 

R 38.123. 23. Incorporation of other rules. 

The commission incorporates herein by reference any and all other rules conUined 
in the teachers' tenure act ^ ^ . i * j 

The foregoing rules of practice and procedure were adopted and promulgated tnis 
10th day of March, A. D., 195G. The commission reserves the right to amend, alter, 
and change these rules from time to time as, in its discretion, circumstances may 
require or render necessary or expedient, according to law. 

HISroUY: 1954 ACS 10. P- 3. 



ERIC 



TEACHER TENURE 
OPINIONS OF 
THE MICHIGAN ATTORNEY GENERAL 



Opinion 


Oa te 


Page 


Repor t 






nay ^ 1940 


510 


1939-40 








June 14 , 1940 


539 


1939-40 








Aug. 13, 1946 


37 


1947-48 






IOC 


nay 2 o . 19 4 o 


703 


1947-48 








June 20. 1949 


256 


1949-50 








M«:rch 17 , 1950 


503 


1949-50 






o An A 


Jan. 13, 1956 


7 


iC55-56 


Vol. 


H 


2987 


May 23 , 1957 


265 


1957 






2991 


May 22, 1957 


260 


1957 








Aug. 12, 1957 


377 


1957 






Tin? 


Sept. 3, 1957 


419 


1957 








Jan. 31, 1959 


12 


1959-60 


Vol . 


I 




Sept. 1, 1959 


177 


1959-60 


Vol . 


I 


TOO? 


Oct. 15, 1958 


265 


1958 






J J o^ 


Sept. 2, 1959 


181 


1959-60 


Vol. 


I 


337 2 


jucn y, Lvov 


111 


1959-60 


Vol. 


I 


3406 


Sept. 29, 1960 


123 


1959-60 


Vol . 


II 


3467 


Dec. 19, I960 


157 


1959-60 


Vol . 


H 


3511 


Jan. 30, 1961 


34 


1961-62 






3577 


March 22, 1961 


66 


1961-62 






3609 


Feb. 7, 1962 


264 


1961-62 






3614 


Feb. 7, 1962 


267 


1961-62 






4114 


March 22, 1963 


52 


1963-64 






4253 


Nov. 27, 1963 


254 


1963-64 






4313 


April 15, 1964 


365 


1963-64 






4397 


March 1, 1965 


29 


1965-66 






4399 


Oct. 12, 1965 


148 


1965-66 






4704 


June 24, 1970 











ERIC 



MICHIGAN' SUPREME COURT AND COURT OF APPEALS CASES 
ON TEACHER TENURE 



Rehberg v. Ecorse School DistricC No. 11, 330 Mich 541 (1951) 

Rchberg v. Ecorse Township School District No. 11, 345 Mich 
731 (1956) 

Long V. Board of Education, District No. 1, Fractional, 
Royal Oak Township and City of Oak Park, 350 Mich 324 (1957) 

Street v. Ferndale Board of Education, 361 Mich 82 (1960) 

Wilson V. Flint Board of Education, 361 Mich 691 (1960) 

MacFarlane v. East Detroit Board of Education, 364 Mich 103 
(1961) 

Bennett v. City of Royal Oak School District, 10 Mich App 
265 (1968) 

Wright V. Fort Huron School DistricC, 13 Mich App 1 (1968) 

Mullally V. Trenton Board of Education, 13 Mich App 464 (1968) 

Karabetsos v. School District of City of East Detroit, Macomb 
County, 17 Mich App 10 (1969) 

Munro v. Elk Rapids Schools, 17 Mich App 368 (1969) affirmed 
in 383 Mich 661, reversed in 385 Mich 618 

Caddell v. Ecorse Board of Education, 17 Mich App 632 (1969) 

Dodge V. Board of Education of the Saginaw City School District, 
17 Mich App 664, (1969), reversed in 384 Mich 346 (1971) 

Munro v. Elk Rapids Schools, 383 .Mich 661 (1970) reversed in 
part in 385 Mich 618 (1971) 

Dudge V. Saginaw Board of Education, 384 Mich 346 (1971) 
reversing 17 Mich App 664 (1969) 

Weckerly v. Mona Shores Board of Education, 28 Mich App 243 
(1970) 

Ruaph V. Wayne Community School DistricC, 31 Mich App 555 (1971) 

Fucinari v. Dearborn Board of Education, 32 Mich App 108 
(1971) 

Munro v. Elk Rapids Schools, 385 Mich 618 (1971) reversing 
383 Mich 661 (1970) 

School District of City of Royal Oak v. Michigan State Tenure 
Commission, 367 Mich 689 (1962) 
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